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HOLDING: 
Grievance DENIED.  The Arbitrator found that the Employer did have just cause to remove the Grievant because she violated the computer use policy extensively and her previous 5-day fine showed she knew the policy and could have corrected her behavior.  
The Grievant was terminated from her position on August 30, 2007, for insubordination, violations of the computer use policy, dishonesty-falsifying timesheets, and working in excess of scheduled hours without authorization.  The Grievant had active discipline consisting of a 5-day fine for computer misuse.  The Employer began investigating the Grievant in May 2007 on allegations that confidential information was emailed to her.  The Grievant was then placed on administrative leave.  The investigation led to the discovery of 46 NAACP files on her computer, unauthorized software related to a palm pilot, evidence that the Grievant accessed two unauthorized email accounts, shopped online at work, and used AOL Instant Messenger at work.  The Employer also claimed that the Grievant submitted inaccurate timesheets and violated her administrative leave by visiting John Haseley, the Governor’s chief of staff.  
The Employer argues that the grievant repeatedly violated the computer use policy.  There was no legitimate business reason to work on the 46 NAACP documents at work.  The Grievant did not have authorization to install the palm pilot software onto the computer.  The two email addresses were accessed through manual effort and not pop ups.  The Juno account was accessed 7,599 times.  The Grievant was actively accessing shopping sites, including Famous Footwear on numerous occasions.  The Employer claims that the Union’s expert witness is unpersuasive because he didn’t work with the Grievant’s computer or a replica, was not linked to the network, and acknowledged that this prevented him from factually refuting the allegations.  The Employer counters the Union’s disparate treatment claim by showing that the other employees mentioned had legitimate business reasons for their computer use except for Deborah Bertelli, but she admits being under investigation for computer misuse.  The Employer alleges that the Grievant violated her administrative leave by meeting with Haseley, which the Employer contends took 50 minutes.  This would be 20 minutes over her allotted lunch time, meaning she was not at home in a work ready status as the administrative leave policy directs.  The Employer views this as a defiance of authority and insubordination.  The Employer also argues that the Grievant worked outside of work hours and accessed her state computer outside of work hours, both without authorization.  This violates the Employer’s policy governing an employee’s hours of work. 
The Union claims that the Grievant complied with her administrative leave.  The Union alleges that the Grievant was only 5 minutes late and that this should be treated as tardiness resulting in a verbal warning and not insubordination.  The Union also denies the Grievant violated the computer policy.  The Union acknowledges the unauthorized software, but claims that other employees have done this as well.  The Union also claims that other employees misused the computers and internet for non-work related purposes.  The Union also claims that the Grievant did not falsify her timesheets.  The Union alleges that the Employer did not investigate these incidents.  
The Arbitrator held that the Employer did have just cause for removal of the Grievant.  The Arbitrator found that the Grievant’s conduct breached Sections V and XI of the computer use policy by installing the palm pilot software on to her computer, section VI by accessing and maintaining 46 NAACP documents that were not work related on her computer, section VI and XIV by accessing email accounts for personal or commercial purposes, and Section VI for using the computer to shop online.  The Arbitrator believes that the evidence and testimony clearly establishes these violations.  The Arbitrator rejects the Union’s disparate treatment claim.  There is no documentary evidence to support this charge, and the employees accused of computer misuse further dispute a disparate treatment claim.  The Arbitrator held that the Grievant did not commit insubordination for returning from her meeting with Haseley late.  While returning approximately 10 minutes late may have been foolish, it was not open defiance that would result in insubordination.  The more appropriate charge would be extending a paid break without authorization which would result in a reprimand.  The Arbitrator found that the Grievant worked in excess of her scheduled hours without authorization and that she falsified her timesheets to reflect this.  The Arbitrator found the Employer’s evidence irrefutable although sympathetic to the Grievant because the falsification did not involve a claim for extra compensation.  The penalty for working in excess of scheduled hours would be a reprimand.  While most of the offenses are minor, the Arbitrator found the computer use violation to be serious.  The violation was extensive and ongoing and the Grievant’s pervious 5-day suspension for computer misuse shows she was familiar with the policy and knew further discipline could result from continued misuse.  Further, the Grievant failed to correct this behavior.  
