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HOLDING: 
Grievance MODIFIED.  The Arbitrator found that the discipline was not progressive and should be modified in light of the statements made by other Juvenile Corrections Officers (JCO) and the video.
On September 15, 2007 an incident occurred at the Employers facility resulting the Grievant being charged with the use of unwarranted physical force on two separate youth inmates The Grievant was subsequently removed for violations of DYS Work Rules3.1 Dishonesty, 4.12 Inappropriate or unwarranted use of force, 5.1 Failure to follow policies and procedures, and 5.12 Actions that could harm or potentially harm an employee, youth, or member of the general public. 
The Employer argued the hearing officer concluded there was just cause for removal because there was clear evidence that the Grievant could have moved back from the youth. The youth did not seem combative in the video and physical responses are a last resort in the training manual. The Employer argued the video clearly showed the youth walking backwards when the Grievant advanced forward. Finally, the Employer contended that the hand on neck approach used by the Grievant is not an approved technique.
The Union argued that both youths in question are a problem because they assault other youths. Another JCO testified that the Grievant is firm, fair, and consistent. The Union argued the Grievant was threatened repeatedly by the youth and there was no intent to be dishonest on the part of the Grievant. The Union finally argued that the Grievant’s 14 years on the job and his good performance evaluations should mitigate the penalty.
The Arbitrator held that the video had no sound and some evidence was missed because of this. The Arbitrator felt that Grievant admitted he was wrong but that the prior discipline used by the Employer in an attempt to impeach the Grievant was barred by time. The Arbitrator felt that discipline was certainly warranted but that termination was not and thus reinstated the Grievant to his position and ordered his record to reflect only a 45 day, time-served suspension with no loss in seniority.
