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HOLDING: 
The Arbitrator GRANTED the grievance.  The Arbitrator concluded that the DRC did abuse its discretion in terminating the Grievant’s employment based on the facts actually established.

The issue was whether the DRC terminated the employment of the Grievant for just cause and if not what the remedy should be? According to the facts stipulated to by the Union and the Employer, the Grievant was employed by the Adult Parole Authority for twenty-three years to provide counseling and related services to individual parolees. Grievant had no prior discipline history at the time this grievance was filed. Beginning in April, 2006 and intermittently through January 2007 the Grievant provided counseling to the Parolee. In February of 2007 the Parolee began accompanying the Grievant’s friend to the Grievant’s house while the Grievant was at work. The Parolee received phone calls on the Grievant’s phone from her boyfriend, who was incarcerated at Belmont Correctional Institute. On April 2, 2007 Parole Service Coordinator David Bogdas discovered that the Parolee’s boyfriend had used the Grievant’s address as his intended parole address.
The Union argued that the DRC has failed to meet its burden of proof in establishing that there was “just cause” for the Grievant to be terminated. The Union contended that the matter is “clearly one of circumstantial evidence and an overzealous investigator.” The Union pointed to the Grievant’s “honest and consistent answers during the investigation process” and his “spotless work record” as evidence to his credibility. The Union contended that the Grievant was not aware that the Parolee was ever at his house or using the phone the Grievant bought for his friend. The Union further argued that the record demonstrates the Grievant took immediate and decisive action to avert further problems by canceling the phone service and stopped his friend from accessing his house when he became aware of the Parolee’s status.
The Employer argued that the Grievant maintained an unauthorized personal relationship with the Parolee providing a “just cause” basis for his termination. The Employer contended that the Parolee lived with the Grievant in early 2007 as evidenced by the Parolee’s use of the Grievant’s mailing address between February 2007 and April 2007. The mail received at the Grievant’s address included thirty-four letters from the Parolee’s boyfriend who was incarcerated in Belmont Correctional Institute. The Grievant and Parolee’s cohabitation was further evidenced by statements of the Parolee’s prior roommate. The Parolee’s roommate also stated that the Grievant had been to the apartment to get the Parolee’s mail after she moved in with the Grievant. The Employer further contended that the Grievant provided a cell phone to the Parolee and spoke with her repeatedly. The Employer argued these actions violated the Grievant’s responsibility to interact professionally with his clients at all times and to maintain the security of all other DRC employees and therefore the termination was for “just cause.”
The Arbitrator granted the grievance. In view of the seriousness of the charges and the discipline imposed, the Employer failed to meet the “clear and convincing evidence” standard normally recognized by the Arbitrator in termination matters. The Arbitrator stated that most of the Employer’s case was built on the oral and written pre-hearing statements of less than forthright witnesses, whose subsequent hearing testimony was inconsistent and contradictory. The Employer failed to prove that the Grievant was personally responsible for the actual misconduct charged against him and only provided evidence of his impaired judgment and gullibility. The Grievant was reinstated to his former position within one pay period after the date of this decision. The Grievant’s seniority was abridged and he was made whole for all lost income and benefits.
