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HOLDING: 
Grievance MODIFIED. The Arbitrator found that the Employer did not have just cause to remove the Grievant but that a “healthy dose” of discipline was warranted. The Arbitrator ordered the Grievant reinstated without back pay.

The Grievant is a Juvenile Corrections Officer (JCO) at the Indian River Juvenile Correctional Facility who was hired in September, 1990. He has had a satisfactory performance record and no active disciplinary record. On March 7, 2006, the Grievant was involved in quelling a classroom disturbance, during which he escorted one of the youths out of the classroom and into a corridor. A security camera showed the Grievant shove the youth into a wall, and the ensuing struggle caused other JCO’s to become involved in subduing the youth. Afterwards, the Grievant went to the hospital where medical staff determined that he had re-injured two herniated discs, which caused him to be off work. The Employer terminated him for violations of policies, including inappropriate communications with a youth and inappropriate use of force.

The Employer argued that the video clearly and conclusively shows that the Grievant egregiously provoked a fight with the youth and violated the Employer’s policy pertaining to appropriate levels of response when a youth resists staff commands or direction. The evidence does not show that the Grievant requested assistance or tried using verbal strategies before resorting to force. The evidence also shows that the Grievant maliciously pushed the youth twice, tried to choke him and verbally taunted him, and he did not trigger his personal alarm for assistance.

The Union argued that the youth had been threatening the Grievant as they walked down the corridor. The Grievant pushed him in order to protect his personal space. The Grievant admitted that he should have requested assistance sooner. The Grievant denied using any profanity toward the youth, but he did use profanity  (“He’s kicking my f --- ass! ”) after the youth took him to the floor. The Union also argued that by removing an employee with 17 years of service and no active discipline, the Employer ignored the contractual rules of progressive discipline.

The Arbitrator denied the grievance in part and sustained it in part. The evidence did not establish that the Grievant inappropriately communicated with the youth. In regard to unauthorized force, the videotape established that the Grievant pushed the youth three times, and the Union did not prove that the Grievant was justified in doing so. Moreover, if the youth was threatening the Grievant, the Grievant failed to call for assistance, as the Employer’s policy requires, and the Grievant admitted that the youth did not engage in active or combative resistance. The Arbitrator concluded that the Grievant engaged in inappropriate or unwarranted force against the youth. However, considering the Grievant’s seventeen years of service and a satisfactory record of performance, the penalty imposed by the Employer was unreasonable.  The Arbitrator ordered the Grievant reinstated without back pay or other benefits but with his seniority intact.
