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HOLDING: 
The Arbitrator found that the Employer had just cause to impose a 10-day suspension.

The Grievant is a Network Administrator 1 in the Information Technology section and had been employed with the State for twenty-four (24) years. He had five prior disciplines, including a five-day fine, for leave without pay. He was suspended for 10 days for violating work rules concerning his taking leave without pay and notification of absence. In regard to the leave without pay allegation, the Grievant missed work after exhausting all of his FMLA leave. The failure to notify allegation pertains to his failure to notify his supervisor of his absence from work until thirty minutes after the start of his shift.

The Employer argued that its discipline was progressive but that the Grievant has refused to correct his behavior.


The Union argued that the Grievant’s failure to call in within thirty minutes of the start of his shift was due to a panic attack that he had suffered that day. The Grievant testified that he had taken two doses of medication that resulted in various side effects including speech problems and drowsiness. The Employer had notice of the Grievant’s serious health condition – including the possibility of late call-ins, but this information was ignored by the Employer. In regard to the leave without pay violation, the Grievant was uncertain of the quantity of FMLA on the books. He was under a misapprehension that he would get additional FMLA hours because he had been on approved disability leave. The Union also argued that the progression from a five-day fine to a ten-day suspension is punitive, not progressive.

The Arbitrator found that the Union did not prove that the Employer was to blame if the Grievant did not keep track of his leave balances. The Grievant’s “long history of FMLA use, plus four prior disciplines specifically involving the exact issue fails to convince this Arbitrator that this conduct was an honest mistake.” The Union also failed to provide sufficient evidence for a finding that there were extenuating circumstances that mitigated a violation of the work rules.

 In regard to the late notification charge, the Union did not prove that the Grievant’s medication and medical condition were extenuating circumstances which should lessen the discipline. If any of his FMLA –qualifying conditions prevented proper notification, there should have been a notation to that effect on one of the FMLA forms. “The record is silent on any documentation relating to Eichhorn’s inability to follow proper notification in case of an absence.”
The Arbitrator also found that the discipline was not punitive but that it was reasonable and fair in an effort to correct the Grievant’s  behavior and that the reasons advanced by the Grievant were insufficient to mitigate the discipline. 
