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PROCEDURAL BACKGROUND

This matter came for an arbitration hearing ont&aper 5, 2017 at 9:00 a.m. in the board
room at the Columbus Developmental Center, 1601t Wesad Street, Columbus, Ohio 43222.
At the hearing both parties were afforded a fuldl dair opportunity to present evidence and
arguments in support of their positions. The heptoncluded on September 5, 2017 at 12:10 p.m.
and the evidentiary record was closed at that tifust-hearing briefs from both parties were
received by the arbitrator by October 5, 2017 arahanged between the parties by the arbitrator
on October 6, 2017.

This matter proceeds under a collective bargaimigigement between the parties, Joint
Exhibit 1, in effect from July 1, 2015 through Fedary 28, 2018.

No challenge to the arbitrability of the grievarhbat has given rise to this proceeding has
been raised. The arbitrator finds the grievanceetyithg this proceeding to be arbitrable under
the language of the parties’ collective bargairaggeement and properly before the arbitrator for

review and resolution.

JOINT ISSUE

1. Did the Grievant, Akintunde Durosinmi-Etti, aeuan individual of the Columbus
Developmental Center?

2. If the Grievant did not abuse an individualswae Grievant removed for just cause?

3. If the grievant was not removed for just cawgeat shall the remedy be?



JOINT STIPULATIONS

1.

2.

5.

The Grievance is properly before the Arbitrator

The Grievant was hired by the Employer on Bhe2013, as an Intermittent Therapeutic
Program Worker (TPW), and became a permarewW on September 22, 2013.

The Grievant was removed from his position &% on October 26, 2016.

The Grievant was removed for a violation of @@o Department of Developmental
Disabilities Standards of Conduct Policy, sfieally rules:

» Abuse of a Client, A-1 — Abuse of any type or nattw an individual under the
supervision or care of the Department or Statdudneg, but not limited to, physical,
sexual, or verbal as defined by Ohio Administratvede 5123:2-7-02 addressing
major unusual incidents and unusual incidentsgorm health, welfare, and continuous
quality of improvement.

» Failure to Report, F-1 — Failing to report in angmmer which results in potential or
actual harm to an individual. Failing to reportinly about, or covering up abuse,

neglect or mistreatment.

The Grievant had no active discipline on htord at the time of his removal.

JOINT EXHIBITS

Contract between the State of Ohio and OCSESMRAE
Grievance Trall

Discipline Trail

Color Pictures

Policies and Training Records

DODD Standards of Conduct, Rule Violations Redalties

Ohio Administrative Code 5123: 2-17-02



8. Medicaid Regulations

STATEMENT OF THE CASE

The parties to this arbitration proceeding, treeSof Ohio, Department of Developmental
Disabilities, Columbus Developmental Center, heatter the Employer, and the Ohio Civil
Service Employees Association, American Federatf@tate, County and Municipal Employees,
Local 11, AFL-CIO, hereinafter the Union, are pastto a collective bargaining agreement, Joint
Exhibit 1, in effect from July 1, 2015 through Feéry 28, 2018.

Within the collective bargaining agreement betwtenparties, Joint Exhibit 1, in Article
5, Management Rights, the parties agreed to thewwlg language:

The Union agrees that all of the functions, riglgswers, responsibilities and

authority of the Employer, in regard to the openatof its work and business and

the direction of its workforce which the Employeashnot specifically abridged,

deleted, granted or modified by the express andifspevritten provision of the

Agreement are, and shall remain, exclusively ttaigbe Employer.

Article 5, Management Rights also reserves to tneplgyer the right to suspend,
discharge, and discipline employees.

Article 24, Discipline within the parties’ collegg bargaining agreement, in section 24.01
— Standard presents an express and specific wattansion that reads as follows:

Disciplinary action shall not be imposed upon arpleyee except for just cause.

The Employer has the burden of proof to establish gause for any disciplinary

action. In cases involving termination, if the amdtior finds that there has been an

abuse of a patient or another in the care or cysibthe State of Ohio, the arbitrator

does not have authority to modify the terminatibarmemployee committing such
abuse...

On June 5, 2016 an incident occurred at the Cahsnirevelopmental Center (CDC) that



involved a CDC resident who is referred to herab&.

At 1:55 p.m. on June 5, 2016 DR acted aggresstosprd Therapeutic Program Worker
(TPW) Akintunde Durosinmi-Etti, the grievant in shproceeding. The actions of CDC resident
DR included throwing punches at Mr. Durosinmi-Ettiith some punches connecting. This
violence prompted Mr. Dursoninmi-Etti to call ootdther staff for assistance. This shouted plea
for help brought TPWs Frank Mitchell and Matthewtt@wski running to help Mr. Durosinmi-
Etti by restraining DR until he stopped assaultrgDurosinmi-Etti. TPWs Mitchell, Durosinmi-
Etti, and Ostrowski were joined a short time ldgTPW Mesan Daboni at a time when DR had
already been taken to the floor.

Because of the violence of DR’s attack upon Mrrd3inmi-Etti, and because DR had
initially refused to break off his attack upon NDurosinmi-Etti, the TPWs who had responded
immediately to assist Mr. Durosinmi-Etti placed DRa three-person restraint and took him to the
floor. TPW Mitchell held DR’s left arm; TPW OstrokWisheld DR’s right shoulder; TPW Daboni
upon arrival held DR’s left leg. Mr. Durosinmi-Etgcalls kneeling by DR’s right leg.

The four-person, four-point restraint of DR ond&n 2016 by the four TPWSs in response
to the attack upon TPW Durosinmi-Etti by DR lastédbut one and one-half minutes. When DR
had calmed sufficiently to release him from therfpaint restraint, the beginning of bruising,
discoloration, redness, and swelling was observethe left side of DR’s face. After ceasing his
attack upon TPW Durosinmi-Etti, and after beingeasled from the four-point restraint, DR
accused TPW Durosinmi-Etti of repeatedly punchimgleft side of DR’s face and declared that
he would have Mr. Dorosinmi-Etti fired.

The Employer conducted an investigation into trenés surrounding the physical restraint

of DR on June 5, 2016. The Employer’s investigaticcluded interviews of and written, signed



statements from each of the TPWs who had beenviedah restraining DR on June 5, 2016 -
TPWs Mitchell, Ostrowski, Daboni, and Durosinmi4Ett
TPW Frank Mitchell shortly after 1:55 p.m. on Jube 2016 provided to CDC

administrators a first written, signed statemeatnid at Joint Exhibit 3, page 39 that reads as

follows:

DR punched at Akin etti, at which point myself éhdther staff placed DR into a
four point restraint, DR fought resulting in a gnolrestraint for 1.5 min, he calmed
down and said he was punched in the face by siaffever | did not see this occur.
During the restraint, | secured DR’s left arm.

TPW Matthew Ostrowski prepared and stha written statement on June 5, 2016 that is

found at Joint Exhibit 3, page 40 that reads devid:

| came into the hallway to see DR attacking Akind#inging violently. We
struggled with him. On the takedown he hit his hagdinst the wall/railing. We
put him in a “four point restraint” for one minutnd a half. | held the right
shoulder. Eventually calmed down, he claimed “yonghed me, your (sic) getting
fired” at staff Akin.

TPW Mesan Daboni signed a written statement on Juri2016 that is found at Joint

Exhibit 3, page 41 that reads as follows:

| (Daboni, Messan) was in living area with indivadsi when | heard staff (Akin)
yelling for help. | went to the hallway where [DR&s aggressively attacking Akin
by punching him while Akin was blocking him. Forthcsafety, | was involved
with restraint of [DR] who won't stop his aggressiv While [DR] was in four
points firm restraint (firm extremity restraint)yvias holding [DR’s] left leg. During
the process of [DR’s] restraint, he was so agitéted he hit his face to the wall.
[DR] was restrained for about 1.5 minutes befotenocey down.

On June 5, 2016 TPW Frank Mitchell prepared agdesi a second written statement

found at Joint Exhibit 3, page 42. This latter terit and signed statement by Mr. Mitchell reads



as follows:

[DR] threw punches at staff Akin etti connectingd®y | and Matt from (1720B)

immediately placed [DR] in a restraint and weragal by 2 other staff. We went

to a ground restraint at which point Akin etti pbad [DR] several times on his left

side of his face. Before leaving the scene [DRineal down and went on a walk

with other staff.

On the second statement provided by TPW MitchelDwame 5, 2016, Joint Exhibit 3, page
42, Mr. Mitchell is asked why he had changed hageshent from what he had earlier reported.
Mr. Mitchell’'s answer reads as follows:

| was under extreme pressure to avoid telling thtgestruth to protect staff and my

report was going to members with their own interekhew my report would not

reach the correct people if it identified staff smtering the massive cover up at
play. | knew | had to go separately to administisito

On June 5, 2016 at 8:30 p.m. TPW Akintunde DurosiBtti signed a written statement,

Joint Exhibit 3, page 43 that reads as follows:

| came in saw DR agitated and asked him what wasggm, he starting cursing at
me and started throwing punches at me, | was bigckim and at the same time,
calling for help, other staffs showed up and welpot a four man restrain per his
program, during which he hit his face on the walilling because we were
struggling, this was for about 1% minutes he latémed down, grounds and nurse

were notified.

On the written statement provided by Mr. Duroskitiion June 5, 2016 the question was
put to him: “Did you punch [DR] in the face at anye?” to which Mr. Durosinmi-Etti answered:
“No.” Mr. Duronsinmi-Etti confirmed that DR had slahe was going to get Mr. Durosinmi-Etti
fired and stated that the other staff involvedhie testraint of DR had been Mesan Daboni, Matt

Ostrowski, and Frank Mitchell. See Joint Exhibipages 43-44.



On September 30, 2016 notice of a pre-disciplimaegting scheduled for October 3, 2016
at 12:30 p.m. in the Human Resources AdministratArea was provided to Mr. Durosinmi-Etti.
Within this pre-disciplinary meeting notice, JoiBkhibit 3, page 5, three rules of the Ohio
Department of Developmental Disabilities’ Standasti€onduct are cited: Performance Track —
rule (A)(1) — Abuse of any type or nature to anividtial under the supervision or care of the
Department or State including but limited to, plegsi or verbal as defined by Ohio Administrative
Code 5123:2-7-02 addressing major unusual incidants unusual incidents to ensure health,
welfare, and continuous quality of improvement;f®enance Track — rule (F)(1) — Failing to
report in any manner which results in potentiahctual harm to an individual. Failing to report,
lying about, or covering up, abuse, neglect or m&tment; Performance Track — rule (J)(1) —
Interfering, failing to comply, withholding infornian or failing to cooperate with an investigation
related to abuse, death or other significant egéan individual.

The September 30, 2016 notice of the pre-dis@pjirmeeting scheduled for October 3,
2016 also included the following:

In the particulars to wit: On June 5, 2016, at agjpnately 1:55 p.m., you were

involved in implementing a manual four point resttaf DR. You reported that,

in the process of taking DR to the floor, DR strilk left side of his face on a

wooden railing along the wall. Later, at approxietat7:30 p.m., it was reported

that, during this incident, you were observed stgiDR on the left side of his face

several times. DR was observed to have bruisingsaradling around the area of

his left eye. Further, after the incident, it waparted that you pressured other staff

to provide false information on their initial repgrYou gave varying accounts of

what happened during this incident each time yorewderviewed. You were not

truthful during the investigation.

The pre-disciplinary meeting that addressed MrraBmmi-Etti occurred on October 3,

2016. On October 18, 2016 the pre-disciplinary megtearing officer, Joseph J. Fanell, issued a

Report and Recommendation, Joint Exhibit 3, pages32 stating that three rules of the Ohio



Department of Developmental Disabilities’ Standasti€onduct, rule A1, Abuse of a Client; rule
F1, Failure to Report; and rule J1, Interferencanninvestigation, were considered. The pre-
disciplinary meeting hearing officer found just saufor the discharge of Mr. Durosinmi-Etti for
having violated rules Al and F1 of the StandardSariduct.

On October 26, 2016 the Employer served upon MiroBinmi-Etti a written notice of
removal, Joint Exhibit 3, page 1 that charged Mard3inmi-Etti with having abused a client, a
violation of rule Al of the Ohio Department of Déwemental Disabilities’ Standards of Conduct,
and with failure to report, a violation of rule Ef the Ohio Department of Developmental
Disabilities’ Standards of Conduct. The notice empval charged Mr. Durosinmi-Etti with
abusing a client on June 5, 2016 by striking thentlon the left side of the client’s face,
subsequently giving varying accounts of what oamlirrand not being truthful about what
happened when asked about the incident during \astigation of the incident and at the pre-
disciplinary meeting. The order of removal notedtthoth for the Attendance Track and the
Performance Track, the grievant, Mr. Durosinmi-HEtad no active discipline.

A timely grievance was filed by the Union on bdladIMr. Durosinmi-Etti charging that
the Employer had unjustly removed Mr. Durosinmir&é&cause Mr. Durosinmi-Etti was not guilty
of abusing anyone and had not failed to reporathese of anyone. The grievance filed on behalf
of Mr. Durosinmi-Etti seeks the return of Mr. Duo®i-Etti to his employment at CDC and asks
that the grievant be made whole by placing thevgnein the position he would have been in had
the discharge of the grievant not occurred.

The grievance filed on behalf of Mr. Durosinmiitioved through the parties’ contractual
grievance procedure but remained unresolved. Tievagrice was moved to final and binding

arbitration at the direction of the Union. This teattame on for an arbitration hearing before the
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undersigned arbitrator on September 5, 2017.

SUMMARY OF TESTIMONY

Frank Mitchell

At the time of his testimony in this proceeding®eptember 5, 2017, Frank Mitchell was
not an employee of the Columbus Developmental C€612C) having resigned his position there
in early September, 2016. In this regard Mr. Mittidentified Management Exhibit 1 as a copy
of Mr. Mitchell’s written and signed resignationtlr that he had directed to CDC’s administration
that reads as follows:

| regret that | must place this 2 weeks noticertd my employment with CDC, it

was a joy and honor to work along side such greaple.

effective this 18 day of August, 2016.

Thank you for allowing me a chance at being youpleyee.
Mr. Mitchell testified that he left the employ dfe CDC in early September, 2016. Mr. Mitchell
recalled that had worked at CDC from May, 2016 tigitoearly September, 2016 as an intermittent
employee.

Mr. Mitchell testified that while the investigationto the incident that occurred on June 5,
2016 that involved the restraint of DR was ongoildy. Mitchell had been placed on
administrative leave. Because Mr. Mitchell had be¢n a full-time employee the administrative
leave had been unpaid. Mr. Mitchell explained that could not continue indefinitely on
administrative leave and so ended his employmdatioaship with CDC in early September,
2016.

Mr. Mitchell identified Joint Exhibit 3, page 3% ¢he first written statement he submitted

to CDC administrators about what had occurred are B, 2016 in the restraint of DR. Mr.
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Mitchell explained in his testimony that this weitt statement is the second version of an earlier
first draft of a statement that had mentioned tat Durosinmi-Etti had been acting in self-
defense. The second version of Mr. Mitchell’s alitiraft does not contain the language about
self-defense as Mr. Durosinmi-Etti, according ta Mitchell, had insisted that the language about
self-defense be excluded. Mr. Mitchell testifiedtthis first written statement submitted to CDC
administrators, appearing at Joint Exhibit 3, pagedoes not present an accurate description of
the events of June 5, 2016 relating to the restcdiBR.

Mr. Mitchell identified Joint Exhibit 3, page 42 &is second written statement provided
to CDC administrators about the restraint of DRJane 5, 2016, and testified that this second
written statement presents an accurate descrigifowhat occurred. The second statement
describes Mr. Durosinmi-Etti punching DR severalds on the left side of DR’s face while DR
was being restrained on the floor. Mr. Mitchelltifesd that at no time did he observe DR’s face
strike the railing on the hallway’s wall. Mr. Miteh testified that he had seen what happened and
DR’s face had not come into contact with the waltasling in the hallway.

Mr. Mitchell recalled that on the day in questidane 5, 2016, he had clocked in at the
beginning of his scheduled shift at 1:30 p.m. aachad been aware that DR was to receive his
medications at that time. Mr. Mitchell recalledttbiR had appeared agitated with Mr. Durosinmi-
Etti, had appeared standoffish, and DR then toakgwings at Mr. Durosinmi-Etti, connecting
once.

Mr. Mitchell testified that DR was then restrainggd TPWs Ostrowsky and Mitchell, and
shortly thereafter by Mr. Daboni, who had also cdmér. Durosinmi-Etti’'s aid. Mr. Mitchell
testified that it had been during DR’s active raistr by these TPWSs that DR was punched in the

face by Mr. Durosinmi-Etti.
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Mr. Mitchell was asked why he had not reported @buse immediately. Mr. Mitchell
responded that he had believed his job was orirteeahd had thought that if he told the truth he
would be treated as a pariah on the unit by ottedf. ¢Mr. Mitchell testified that he had been a
new employee in June, 2016 and had found himsafiery difficult situation.

Mr. Mitchell identified Joint Exhibit 3, pages %% as presenting his interview that
occurred on June 8, 2016. During this interview Mitchell recalled Mr. Durosinmi-Etti and DR
becoming tangled up with one another and Mr. Miticlied Mr. Ostrowski rushing in to restrain
DR, first with DR face down on the floor and thearile still restraining him, turning DR onto his
back. Mr. Mitchell was asked who had asked him titena statement to the effect that DR had
fallen on the hallway railing causing the injuries DR’s face, to which Mr. Mitchell had
responded: “Akin Etti made the statement and evexyollowed suit.” When asked why he had
not reported the incident earlier, Mr. Mitchell pesded: “I did not believe that my report would
get to those it needed to if left in the handshefperpetrators. So | took the first chance | coold
go to command and relate what actually occurrétiédoest of my knowledge.”

Mr. Mitchell was asked at his interview on June2816 whether anyone had threatened
him and he answered: “No,” but recalled that he Ib@eh asked to change his initial report. Mr.
Mitchell recalled that the punches thrown by Mr.r&ainmi-Etti had been short punches.

Mr. Mitchell identified Joint Exhibit 3, page 8% a written statement he provided on
August 23, 2016 in which he was again asked abdwt lve had delayed reporting an accurate
description of the restraint of DR on June 5, 20d6.Mitchell recalled that he had been directed
by Mr. Dorosinmi-Etti to revise Mr. Mitchell’s indl statement.

Under questioning by the Union’s representative, Mitchell confirmed that his first

written statement, found at Joint Exhibit 3, pa@ddd not been accurate and was a second version
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of his first written statement after having beeredied to rewrite his initial written statement by
Mr. Durosinmi-Etti.

Mr. Mitchell recalled that on the day in questlomhad observed DR and Mr. Durosinmi-
Etti talking and then observed DR throw punchesMat Durosinmi-Etti, with one punch
connecting. Mr. Mitchell recalled that he and Mist@wski took DR to the ground and as they
were restraining DR Mr. Durosinmi-Etti, who had bestanding by the head of DR, got on top of
DR and punched DR several times. Mr. Mitchell fesdi that DR had been punched by Mr.
Durosinmi-Etti at a time when DR had been restidioe the ground. Mr. Mitchell testified that
Mr. Durosinmi-Etti punched DR several times in faee while DR had been restrained.

Mr. Mitchell recalled that Mr. Durosinmi-Etti puhed DR in the face three to five times.
Mr. Mitchell stated that he had not pushed Mr. Bimmi-Etti away from DR in response to the
punches he observed being delivered by Mr. Durasktnto DR.

Mr. Mitchell pointed out that at the time of thanghes delivered by Mr. Durosinmi-Etti
to DR, Mr. Mitchell had been engaged in restraird®to protect Mr. Durosinmi-Etti, and it was
at this time that DR was struck in the face by Dlurosinmi-Etti.

Under redirect examination by the Employer’s rgprgative, Mr. Mitchell recalled that
when the restraint of DR was over and DR was tdkem walk elsewhere by other staff, Mr.
Durosinmi-Etti called everyone into a room and baidl that DR had hit his face on the hallway’s

railing.

Scott Flynn

Scott Flynn began his employment with the Depantnoé Developmental Disabilities as
a part-time Police Officer in May, 2001 and therveabto a full-time Police Officer position with

the Department. Mr. Flynn then served as the Ctiid?olice at the Columbus Developmental

14



Center (CDC) and in 2012 became the Director oé$tigations at CDC. Mr. Flynn testified that
at CDC there are 200 to 250 major unusual incidemsstigated each year and estimated that he
conducted about 200 investigations per year. Mmifritestified that investigations of abuse or
neglect of a resident at CDC account for abouy fiftzestigations per year.

Mr. Flynn testified that during the evening hoofslune 5, 2016 he received a telephone
call at his home that informed him that a residengstraint had occurred and the resident had
suffered an injury. Mr. Flynn was informed that theident had to be investigated and Mr. Flynn
testified that the following day an investigatiomsvinitiated and the Ohio State Highway Patrol
(OSHP) was notified.

Mr. Flynn testified that Joint Exhibit 3, pages-336 present the Resident Unusual Incident
Report at the Columbus Developmental Center faneident that occurred on June 5, 2016 in a
hallway near living area 1720A.

Mr. Flynn testified that the unusual incident repatt Joint Exhibit 3, page 34 was based
on the facts of the incident in question as prodithy Mr. Durosinmi-Etti, a description that
included the assertion that DR had hit his eyehenrailing in the hallway. Mr. Flynn noted that
in a separate Resident Unusual Incident reporbiat Exhibit 3, page 32 Frank Mitchell had
reported that DR was taken to the ground duringsé&raint and during this restraint TPW Akin
Durosinmi-Etti punched DR in the face. Mr. FlynstiBed that the statements received from DR
were consistent with being punched in the face lbyDdirosinmi-Etti.

Mr. Flynn noted that DR had made false allegatioingbuse against staff in the past and
testified that DR was known to lie when suspectédame misconduct. Mr. Flynn testified,
however, that when DR observes another persorniznadbe tells the truth about what he observed.

Mr. Flynn testified that DR had remained consist@enhis statements about the June 5, 2016

15



incident and those statements were in accordartbewkiat Mr. Mitchell had reported.

Mr. Flynn identified Joint Exhibit 5, pages 856-&s the Columbus Developmental Center
Behavior Support Strategy for DR, dated April 51@0Joint Exhibit 5, page 84 indicates that on
April 12, 2016 Akin Durosinmi-Etti attached his sgjure to a sign in sheet indicating that he had
reviewed DR’s Behavior Support Strategy and Spda@alm Meeting minutes.

At Joint Exhibit 5, page 87 of the Behavior Sugdstrategy for DR at CDC, within the
paragraph numbered six, it is suggested that ataifl a confrontational approach in speaking to
DR and not power struggle with him. It is suggested when DR becomes upset he be provided
with some additional personal space. Joint Exftibpage 88 in the paragraph numbered seven
suggests that DR be offered a chance to go toaayplace to relax. Mr. Flynn testified that Mr.
Durosinmi-Etti had been confrontational with DR dradl not provided additional personal space
to DR in which to calm down.

Mr. Flynn identified Joint Exhibit 4, pages 1 -aglphotographs of DR’s face. Joint Exhibit
4, page 5 presents a photograph of the railingnénhiallway where the events of June 5, 2016
involving the restraint of DR occurred. Mr. Flynxpeessed his opinion that the injuries observed
and photographed on DR’s face in Joint Exhibit&ggs 1 — 4 are not consistent with an injury
caused by striking a linear rail in the hallway.. Mtynn testified that the trauma that can be seen
in the photographs of DR’s face in Joint Exhibitpdges 1 — 4 shows a circular pattern to the
bruising in the area of the left eye. Mr. Flynntifée=d that the shape of the discoloration and
swelling are not explained by a straight railinghe hallway.

Mr. Flynn identified Joint Exhibit 5, pages 1 -a8 the incident reporting policy at CDC.
Mr. Flynn testified that Mr. Durosinmi-Etti had be¢rained in this and other Center policies.

Pages 20 — 24 of Joint Exhibit 5 were identifiedNd; Flynn as written policies at CDC on
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reporting resident abuse or neglect. Mr. Flynnrrefitto Joint Exhibit 5, page 46 that indicates
that training was provided by Mr. Flynn to Mr. Dsnomi-Etti on this policy on July 1, 2013.

Under questioning by the Union’s representative, Mynn was referred to Joint Exhibit
3, page 10, the beginning of a transcription ojet interview that at page 11 indicates DR
stating: “He wasn’t even on me. He was down orkhees” and “... punching me with his closed
fist.”

Mr. Flynn testified that when he looks at Jointhibit 4, pages 1 — 4, the photographs of
DR’s face, it appears to Mr. Flynn that DR had bpenched in his left eye by a fist.

Mr. Flynn confirmed that the other two eyewitnestethe restraint of DR on June 5, 2016,

Mr. Ostowski and Mr. Daboni, did not report obsag/Mr. Durosinmi-Etti punching DR.

Robert Capaldi, Ph.D.

Robert Capaldi, Ph.D. has been employed by the® Opartment of Developmental
Disabilities for ten years. In May, 2009 Dr. Capatsbved to the Columbus Developmental Center
to serve as the Center’s Program Director. In N2@t4 Dr. Capaldi was appointed to the position
of Superintendent of CDC.

Dr. Capaldi testified that he was called at hise@nd notified that an allegation of abuse
against a resident had arisen with DR claiming &e Ibeen struck. Dr. Capaldi identified Joint
Exhibit 3, pages 2 — 117 as pre-disciplinary ane&tigatory records arising from the incident in
guestion. Dr. Capaldi explained that as Superirgehdf CDC he is the institution’s appointing
authority, the final decision-maker who examines itiformation gathered and decides what, if
any, discipline to impose.

Dr. Capaldi testified that based on the informatgathered in the investigation into the

June 5, 2016 restraint of DR, Superintendent Caplgttrmined there was sufficient evidence
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upon which to conclude that abuse had occurred.

Dr. Capaldi identified Joint Exhibit 3, page 1 #® order of removal issued to Mr.
Durosinmi-Etti that was effective October 26, 20D5. Capaldi explained that the order of
removal was premised on substantiated abuse siderd and a failure to report this abuse.

Dr. Capaldi was referred to Joint Exhibit 6, pades- 14, the Ohio Department of
Developmental Disabilities’ Standards of Conduai/eRViolations, and Penalties for Classified
Employees (Department-Wide), a policy that wasatife May 1, 2016. At page 6 of this policy
are Standard Guidelines for Progressive DiscipfPegformance Track. For a first offense of
abusing a client the discipline indicated is rentova

Dr. Capaldi stated that Joint Exhibit 6, page &spnts failing to report an allegation of
abuse or neglect, or lying about it, or coveringalquse, neglect, or mistreatment. This rule
presents a range of discipline for a first offetis extends from a written reprimand to removal.

Dr. Capaldi was referred to Joint Exhibit 7, OAdministrative Code section 5123: 2-17-
02 — Addressing major unusual incidents and unusweadents to ensure health, welfare, and
continuous quality improvement. Within this rule,gection (C) — Definitions, in subparagraph
(15)(a)(vii) at page 4 of this policy, “Physicalese” is defined as meaning “... the use of physical
force that can reasonably be expected to respliysical harm or serious physical harm as those
terms are defined in section 2901.01 of the Ohiideel Code. Such force may include, but is not
limited to, hitting, slapping, pushing, or throwingjects at an individual.”

Dr. Capaldi was referred to Joint Exhibit 8, Ipietative Guidelines under the Medicaid
Program for Intermediate Care Facilities for Pessovith Mental Retardation. Dr. Capaldi
explained that because CDC participates in the déadliProgram it is required to follow these

Medicaid guidelines. Tag number W122 in section.483, Compliance Principles, provides that
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the Condition of Participation of Client Protectsois met when individuals are free from abuse
and neglect.

At page three of these Medicaid guidelines, Joxtilit 8, at tag W127 the following
appears:

The facility must take whatever action is necessargrotect the clients residing

there. For example, if a facility is forced by cobarder or arbitration rulings to

retain or reinstate an employee found to be abusiedacility must take measures

to protect the clients of the facility (such asgsmsg the employee to an area where

there is no contact with clients).

Within Joint Exhibit 8 at page 5 of the Medicauddglines, under tab W152 the following
appears:

Where the facility has terminated an employee baped confirmation that abuse,

neglect, or mistreatment occurred during the emgdts performance, and the

termination decision was overturned by either aabin finding or a court finding,

the employee must be returned to a position whazsdot involve direct contact

between that employee and clients of the facility.

The same sentiments set out above are found taglé/157 at page 8 of the Medicaid
guidelines in Joint Exhibit 8, that is, forced &nstate a person who has been determined to have
been abusive, that person may not be allowed t& dioectly with clients.

Dr. Capaldi explained that every allegation ofidest abuse at CDC results in a major
unusual incident (MUI) report being prepared. Dap@ldi explained that four initial written

statements were taken from the TPWs involved iréls&raint of DR on the second shift on June

5, 2016. Dr. Capaldi emphasized that TPWs do riket $éatements from other TPWs.

Mesan Daboni

Mesan Daboni testified that on June 5, 2016 helesah working at CDC on living unit
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1720A and when he had not been working on thatdivinit he had been working on living unit
1720B. On the day in question Mr. Daboni was wagkam assigned second shift.

Mr. Daboni recalled that on June 5, 2016, afteh&é begun his scheduled shift he saw
Frank Mitchell on 1720A and asked him why he wasd¢hbecause Akin (Durosinmi-Etti) was
expected to be working on the unit. Mr. Daboni Hecathat Mr. Mitchell had said that he, Mr.
Mitchell, had been told to report to this livingiubecause something had gone on with DR during
the first shift. Mr. Mitchell had said that if treewvere to be an escalation he was there to help.

Mr. Daboni recalled that as they awaited the afrof Mr. Durosinmi-Etti on the unit they
heard DR speaking to himself. Mr. Daboni recall&igaying that he was going to punch someone
in the face but did not know who. Mr. DurosinmiiEtten came onto the unit and Mr. Daboni
observed DR exit the living unit and walk into dlWway. Mr. Daboni then recalled hearing Mr.
Durosinmi-Etti calling for help and other TPWs resfing to the call for assistance from Mr.
Durosinmi-Etti.

Mr. Daboni testified that when he saw DR in thédvay DR had been assaulting Mr.
Durosinmi-Etti. Mr. Daboni stated that when he ldebtr. Durosinmi-Etti’'s call for help Mr.
Daboni had taken residents for whom Mr. Daboni haen responsible into the living unit and
stayed with them there. Mr. Daboni recalled sediiy fighting Mr. Durosinmi-Etti but Mr.
Daboni could not at that time hear what was beaid.Vir. Daboni recalled that more than one
person had responded to Mr. Durosinmi-Etti’s cailtelp.

Mr. Daboni stated that when he looked in the hajivine observed that DR was still
struggling with the TPWs whereupon Mr. Daboni clextlon his residents and then ran to the
hallway to lend his assistance. Mr. Daboni foundrugrrival in the hallway DR on the floor and

Mr. Daboni’s colleagues still struggling to contfR.
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Mr. Daboni recalled that when DR was on the grom@dontinued to fight and there were
three people attempting to restrain him. When Mab@ni arrived in the hallway he helped restrain
DR with the concerted efforts of three other TPWR. eventually was restrained on the ground
face up and Mr. Daboni recalled seeing DR’s facellen, whereupon Mr. Daboni recalled that
someone had said that DR had hit his face on thedarail. Mr. Daboni testified that he is unable
to say who that person was. Mr. Daboni testifieat &t no time did he see DR being abused. Mr.
Daboni testified that he prepared his written stegiet in a room while he was by himself and gave
his written statement to a nurse.

Mr. Daboni testified that at no time did Mr. Dunasi-Etti tell Mr. Daboni what to write
and testified that Mr. Durosinmi-Etti had not bedth Mr. Daboni when Mr. Daboni prepared his
written statement.

Under questioning by the Employer’s representative Daboni was referred to Joint
Exhibit 3, page 41, his CDC Statement Form thasigeed on June 5, 2016. The second to last
sentence in this written statement from Mr. Dabeaids: “During the process of [DR’s] restraint,
he was so agitated that he hit his face to thewall

Mr. Daboni was then referred to Joint Exhibit 8gp 56, the first page of an interview of
Mr. Daboni that occurred on June 8, 2016 by ingastir Ed Goodwin. At the bottom of page 56
within Joint Exhibit 3 Mr. Daboni is asked how DBt@ black eye, to which Mr. Daboni responds:
“The black eye can be related to the fact that [DRhis face against the wall.”

Mr. Daboni was referred to Joint Exhibit 3, pagetBe interview of Mr. Daboni on August
30, 2016 by investigator Scott Flynn. At page 8éimi Joint Exhibit 3 Mr. Daboni is asked if he
actually saw DR’s head strike the rail, to which Beboni responded: “[DR] was bleeding before

the restraint happened, but | did not see his h@date rail because | was in the living area when
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they started in the hallway.”
Mr. Daboni testified that he received a five-dagension based on the restraint of DR
that occurred on June 5, 2016.

Mr. Daboni testified that no one had asked hiwtibe a statement.

Matthew Ostrowski

Matthew Ostrowski worked the second shift at CCJane 5, 2016, a shift that began at
1:30 p.m. Mr. Ostrowski testified that there hadfehaos on the first shift that day and staff had
been informed that Akin (Durosinmi-Etti) might nekdlp because of threatening behavior that
had occurred on the first shift.

Mr. Ostrowski recalled that when Mr. DurosinmiiEtialled out for assistance Mr.
Ostrowski ran to the hallway and saw DR attacking Durosinmi-Etti. Mr. Ostrowski recalled
that Frank Mitchell had been there and Mr. Ostrovdgscribed DR as standing six feet, three
inches tall and weighing 240 pounds. Mr. Owstrowsdalled that the three of them, TPWs
Mitchell, Ostrowski, and Durosinmi-Etti were abtetake DR to the ground and then Mr. Daboni
appeared and with his assistance they turned DRamte his back. Mr. Ostrowski recalled that
DR began making allegations against staff butftedtthat DR always did that. DR eventually
calmed down.

Mr. Ostrowsky recalled that he saw DR hitting Ndurosinmi-Etti and observed Mr.
Durosinmi-Etti blocking DR’s punches by using Mru@sinmi-Etti’'s forearms. Mr. Ostrowsky
recalled that DR had cornered Mr. Durosinmi-Ettr. KAstrowsky recalled DR eventually calming
down and taking a walk away from the unit accomgaiy other staff.

Under questioning by the Employer’s representatidre Ostrowsky noted that no one told

Mr. Ostrowsky what he was to write in his writteatement about the incident. Mr. Ostrowsky
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testified that he had written his statement in @waand that other staff members were present
when he did so. Mr. Ostrowsky recalled that althe participants in the restraint of DR on the
second shift on June 5, 2016 were together whenwinete their respective statements about the
incident. Mr. Ostrowsky said that all the partigipsin the restraint of DR had seen the same thing.

Mr. Ostrowsky recalled that there had been thre&/$ involved in the take down and
restraint of DR, with Mr. Ostrowsky holding DR’salider, the other shoulder being held by Mr.
Mitchell, and eventually Mr. Daboni and Mr. DurosiiEtti holding DR'’s legs.

Mr. Ostrowsky testified that he is no longer enyeld at CDC and had received a five-day
suspension for failing to adequately report theeJoini2016 incident.

Mr. Ostrowsky testified that when DR was takenthe ground by three TPWs in the

hallway near living unit 1720A, DR had hit the wiallthe hallway.

Akintunde Durosinmi-Etti

Akintunde-Durosinmi-Etti arrived at CDC on JuneZ®16 in his Church clothes. Mr.
Durosinmi-Etti first changed his clothes and th&tked in for the start of the second shift. Mr.
Durosinmi-Etti testified that he had known DR farotyears and explained that it is important to
keep DR active.

Mr. Durosinmi-Etti testified that staff notes fraime first shift on June 5, 2016 had related
that DR had had to be restrained twice during $hdt.

When Mr. Durosinmi-Etti entered living unit 1720BR pointed at Mr. Durosinmi-Etti
and exclaimed: “And that motherfucker too!” Mr. @smmi-Etti approached DR and asked:
“What's going on?” Mr. Durosinmi-Etti recalled DRk@aiming: “Don’t talk to me!” and then
commenced calling Mr. Durosinmi-Etti names.

Mr. Durosinmi-Etti recalled that DR began throwipgnches at Mr. Durosinmi-Etti and
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that Mr. Durosinmi-Etti was doing his best to blatlem with his forearms while he yelled for
help. As the struggle with DR continued, Mr. Durosi-Etti recalled DR saying: “I'm going to
get you fired!”

Mr. Durosinmi-Etti testified that he was oftenaget of DR’s anger because DR had
wanted extra cigarettes and his requests in tgerdehad been refused by Mr. Durosinmi-Etti.

Mr. Durosinmi-Etti recalled that Mr. Daboni hadiged after DR had been restrained and
taken to the ground.

Under questioning by the Employer’s representatie Durosinmi-Etti recalled that the
three TPWs who had restrained DR initially and takam to the ground had been Mr. Mitchell,
Mr. Ostrowsky, and Mr. Durosinmi-Etti.

Mr. Durosinmi-Etti recalled that when he arrivest his scheduled shift on June 5, 2016
he had seen Mr. Ostrowsky and had told him thatvite Durosinmi-Etti, might need assistance
and if he did he would call for help. Mr. Durosiniti testified that he did not confront DR and
had done nothing but attempt to deescalate thatgitu Mr. Durosinmi-Etti denied that he had
entered the personal space of DR but testified Bithad come over to Mr. Durosinmi-Etti,
closing the distance between them.

Mr. Durosinmi-Etti testified that DR had claimeghat he had been hit. When the TPWs
talked about it the only logical explanation thatild be conceived was that DR had hit his face
on the rail in the hallway on his way to the groukll. Durosinmi-Etti testified that this was the
only possibility that the TPWSs could think of topdatin DR’s injuries. Mr. Durosinmi-Etti testified
that he had been restraining the lower part of D& denied that he had been frustrated with DR
at the time of these events. Mr. Durosinmi-Etttifessl that it was not unusual for DR to have

extreme mood swings.
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Mr. Durosinmi-Etti testified that he had had neuss with Mr. Mitchell and no one had
told Mr. Durosinmi-Etti what to write in his writtestatement.

Mr. Durosinmi-Etti testified that no one saw DRsad hitting the railing in the hallway.

Mr. Durosinmi-Etti testified that based upon tvemts of June 5, 2016 he had pled guilty
to a criminal charge of disorderly conduct and badn convicted of this misdemeanor.

Mr. Durosinmi-Etti testified that DR had hated NDurosinmi-Etti.

POSITIONS OF THE PARTIES

Position of the State of Ohio, Department of Depatental Disabilities,
Columbus Developmental Center, Employer

It is the position of the Employer, the State dhi@ Department of Developmental
Disabilities, Columbus Developmental Center, tha¢ grievant, Akintunde Dorosinmi-Etti,
abused CDC resident DR on June 5, 2016. The Emppmyets out that this physical abuse of DR
by Mr. Durosinmi-Etti prompted a complaint by DRdahad been observed by TPW Frank
Mitchell.

The Employer recalls the testimony from Mr. Mitltheg the arbitration hearing wherein
he referred to his second written statement, Jexhtibit 3, page 39. The Employer recalls Mr.
Mitchell’'s testimony to the effect that he had beeessured by Mr. Durosinmi-Etti to change his
initial written statement to bring it more in limgth Mr. Durosinmi-Etti’s written statement. Mr.
Mitchell testified that he did change his statementone that was more acceptable to Mr.
Durosinmi-Etti but the Employer points out that Nifitchell at no time reported that DR had
suffered his injuries by hitting his face on thiimg in the hallway.

While the grievant pointed out in his testimonytret arbitration hearing that it is his belief

that Mr. Mitchell reported an abuse of DR because Mitchell was ambitious and wished to
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secure an administrative position, Mr. Mitchell med out in his testimony at the arbitration
hearing that he had had no prior interaction with Durosinmi-Etti. Mr. Durosinmi-Etti testified
that Mr. Mitchell and DR were together for someditfter the incident and claims that this is
when DR and Mr. Mitchell concocted the allegatidnabuse against Mr. Durosinmi-Etti. The
Employer points out however that Mr. Mitchell anther witnesses had said that DR and Mr.
Mitchell had not been together after the incidarthie hallway on June 5, 2016 had concluded as
DR was taken by other staff members on a walk afn@y his living unit. During DR’s walk
elsewhere after the incident the TPWs involvedarestraint of DR on June 5, 2016 gathered in
a room to write their written statements.

The Employer claims there was a thorough investigaof the June 5, 2016 incident by
Director of Investigations Scott Flynn. This invgation produced a report that appears within
Joint Exhibit 3, pages 3 — 106.

Mr. Flynn’s testimony at the arbitration hearisgecalled wherein Mr. Flynn had said that
the original report of the restraint of DR on J&n€016 had been through the use of an Unusual
Incident Report (UIR) because the restraint desdrilm the Unusual Incident Report was in
accordance with DR’s behavior plan. This is thesosaan Unusual Incident Report was used
initially rather than a Major Unusual Incident (MUgport.

Mr. Flynn stated in his testimony at the arbivathearing that when Mr. Mitchell reported
that DR had been abused by being punched in treeldgdvir. Durosinmi-Etti, the matter was
treated as a Major Unusual Incident and triggeréldoeough investigation of the incident. Mr.
Flynn expressed the opinion that Mr. Durosinmi-B#d been attempting to avoid the more in-
depth MUI investigation by pressuring others to foom their written statements to Mr.

Durosinmi-Etti's written statement.
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The Employer acknowledges that DR has made fésgaéions against staff members in
the past and it is conceded that DR confirmed leitiiated the punching between himself and
Mr. Durosinmi-Etti. The Employer points out nond#es that DR has been consistent in his
recollection of what occurred, consistently desogthimself as being punched in the face by Mr.
Durosinmi-Etti, the abuse observed by Mr. Mitcleitd reported by Mr. Mitchell, and confirmed
in Mr. Mitchell’s testimony in this proceeding.

The Employer points out that the grievant had &able training on the Center’s abuse
and neglect policy and had been fully aware on Byr#16 what was prohibited in that regard.
The Employer notes that the grievant had been fodgnizant of the consequences to his
employment at the Center from an abuse of a residen

The Employer recalls the testimony of Dr. Capal@ixplaining the investigatory materials
he received about the June 5, 2016 incident, thelzciplinary procedures carried out in reference
to the grievant, and the decision by Superinten@apaldi to terminate the employment of the
grievant effective October 26, 2016 based uponbaise of a resident and a failure to report this
abuse.

The Employer claims that the recollections from. aboni, Mr. Ostrowski, and Mr.
Durosinmi-Etti have not remained consistent ovareti and in the case of Mr. Daboni, who
reported that DR had hit his face on the railinthie hallway, admitted subsequent to the issuance
of his written statement that he had entered thievla to assist in the restraint of DR after DR
had been restrained and taken to the ground. Theldyer points out that Mr. Ostrowski’'s
testimony included overhearing DR during the inoidgaim that he had been punched in the face
by Mr. Durosinmi-Etti.

As to the grievant’s testimony provided at theitaalion hearing, it was noted that Mr.
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Durosinmi-Etti had reported DR hitting his face thie hallway railing during the take down of
DR and Mr. Durosinmi-Etti had stuck by this stotytlee pre-disciplinary meeting and in previus
statements. However, in his testimony at the atitn hearing, Mr. Durosinmi-Etti confirmed
that he had not seen DR’s face hit the railindhentiallway. The Employer claims that the grievant
has provided inconsistent testimony as to his lonah relation to DR during the restraint of DR
on June 5, 2016.

The Employer reminds the arbitrator that the Depant of Developmental Disabilities
has policies and procedures in place to protect @&lents, residents who are under the care
and custody of the Department. These policies@rad among Standards of Conduct rules and
in Ohio Administrative Code rules, including Ohidrinistrative Code section 5123: 2-17-02.

It is the position of the Employer that the grietvangaged in the physical abuse of a CDC
resident as the term “physical abuse” is define@hijo Administrative Code section 5123: 2-17-
02(C)(15)(a)(vii) on June 5, 2016 by punching DRha face. The Employer points out that this
egregious misconduct was the subject of an immedital complaint from DR while still being
restrained and is corroborated by the eyewitnesisiieny from former CDC TPW Frank Mitchell.
The Employer argues that Frank Mitchell has no weoto make up a story of abuse and has no
reason to conspire with DR to construct and supptaise allegation of abuse against the grievant.

The Employer points out that based on the puncbifi@R by Mr. Durosinmi-Etti on June
5, 2016 Mr. Durosinmi-Etti was charged with crimiaasault by the Ohio State Highway Patrol.
This led to an amended charge of disorderly conttuathich Mr. Durosinmi-Etti pled guilty and
was convicted.

The Employer acknowledges that challenging beladmong residents do arise and must

be addressed by direct care staff. The Employanegrghat TPWs are charged with the grave
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responsibility of responding appropriately to sbeaviors, not instigating such behaviors.

The Employer points to the language of Article 2éction 24.01 within the parties’
collective bargaining agreement that provides: ¢ases involving termination, if the arbitrator
finds that there has been an abuse of a pati@mtaiher in the care or custody of the State of Ohio
the arbitrator does not have authority to modify termination of an employee committing such
abuse.”

The Employer argues, in the alternative, thahmévent the arbitrator does not find that
an abuse of a resident occurred, the grievant dhmtlbe returned to a direct care position based
on the Medicaid guidelines cited by Superintendeapaldi in his testimony at the arbitration
hearing. The Employer acknowledges that this do¢prevent the grievant from being placed in
a negotiated, non-direct care position in a sinplkay range.

The Employer contends, however, that the hearewprd clearly illustrates that the
grievant abused DR, lied about it, and tried toezavvup. The Employer claims the Department’s
rules have been reasonably and fairly appliedeéatievant, and based on the proven misconduct
engaged in by the grievant, the Employer asks thi#rator to find the grievant did physically
abuse DR on June 5, 2016, and deny the grievartsantirety.

Position of the Ohio Civil Service Employees Asstion, American Federation of State,
County and Municipal Employees, Local 11 LAEIO, Union

It is the position of the Union in this proceedirtge Ohio Civil Service Employees
Association, American Federation of State, Coumy ®lunicipal Employees, Local 11, AFL-
CIO, that Akintunde Durosinmi-Etti, the grievantréie, was removed from his Therapeutic
Program Worker position at the Columbus Developaigdénter without just cause.

The Union notes that on June 5, 2016 Mr. Durosiftiiarrived at CDC for his scheduled
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shift after leaving Church services that day. Uporival at CDC Mr. Durosinmi-Etti changed
from his Church clothes to his work clothes andtblecked in for his assigned shift.

The Union notes that on June 5, 2016 prior toDosinmi-Etti’s arrival at CDC, during
the prior shift that day, CDC resident DR had had documented incidents wherein DR had had
to be restrained and given his medications. WhenDMrosinmi-Etti entered the break area near
living unit 1720A he observed that DR had appedoeble upset. Mr. Durosinmi-Etti asked DR
what was wrong and when Mr. Durosinmi-Etti and DBrevin a hallway near the 1720A living
unit DR began attacking Mr. Durosinmi-Etti by ditieg punches at Mr. Durosinmi-Etti.

The Union points out that Mr. Durosinmi-Etti atteted to block the punches from DR and
attempted to calm DR while retreating and calliogdssistance. TPWs Matthew Ostrowski and
Frank Mitchell responded to Mr. Durosinmi-Etti'slidar help by rushing to the hallway to assist
Mr. Durosinmi-Etti. The Union notes that DR is aga man, standing about six feet, two inches
tall, weighing 250 pounds, and therefore restrgridk while he struggled against such restraint
was difficult and included taking DR to the groufithe Union notes that the struggle to restrain
DR in the hallway on June 5, 2016 during the seinft lasted about 1% minutes.

The Union recalls the testimony of TPW Matthewr@stski who observed DR swinging
his fists violently at Mr. Durosinmi-Etti and retad attempting to restrain DR in conjunction with
TPW Frank Mitchell and TPW Durosinmi-Etti. The Uniootes that Mr. Ostrowski testified at
the arbitration hearing that he did not know how 2Beived the mark on his face, saying that DR
could have hit his head anywhere. The Union empbagiowever that Mr. Ostrowski had stated
in his testimony that DR was not punched.

As to TPW Frank Mitchell, the Union notes that Ni#titchell's first written statement

communicated that DR had punched Mr. Durosinmiaigiich prompted Mr. Durosinmi-Etti, Mr.
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Mitchell, and Mr. Ostrowski to place DR in a fousipt restraint. Mr. Mitchell wrote in his initial
written statement submitted to CDC administrattvat DR had fought, resulting in a ground
restraint that lasted for 1.5 minutes. Mr. Mitcheibte in his initial written statement that DR had
calmed down and was saying that he, DR, had beeohed in the face by staff. Mr. Mitchell
wrote in in his first written statement: “... hoveeM did not see this occur.”

The Union notes that several hours after submittirs first written statement, TPW
Mitchell changed his written statement to say tireahad observed Mr. Durosinmi-Etti punch DR.
The Union notes that TPW Mitchell stated that Mur@sinmi-Etti had punched DR a couple of
times but changed this statement during additidgesiimony wherein he recalled DR being
punched by Mr. Durosinmi-Etti four to five timesh& Union notes that if this was the case, TPW
Mitchell has been shown to have done nothing tp 81 abuse and would be equally liable for
the assault upon DR. The Union questions why, if Mitchell did see a resident being assaulted,
he did not intervene. The Union asserts that tisgvanis the punches claimed by Mr. Mitchell to
have been thrown by Mr. Durosinmi-Eti against DRerehappened. The Union points out that
the event itself lasted only 12 minutes, and themkemphasizes that memory is at its best at the
time of the event, not several hours later.

As to TPW Mesan Daboni, the Union points out MatDaboni testified in this proceeding
that he had been in and out of the hallway dudéddct that he had been working with a group
of residents. Mr. Daboni testified that he obser® punching the grievant, observed Mr.
Durosinmi-Etti backing away from DR, and saw mr.r@inmi-Etti blocking punches from DR.
Mr. Daboni testified that there had been no forwagdression from Mr. Durosinmi-Etti toward
DR and Mr. Daboni testified that he observed TPVgsr@vski, Mitchell, and Durosinmi-Etti

struggling to control DR.
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The Union notes that Mr. Daboni testified at thiiteation hearing that once he got his
group of residents settled he went into the hallt@egssist. Upon arrival in the hallway Mr. Daboni
found DR being restrained. Mr. Daboni held DR’4 lefy. Mr. Daboni stated that during the 1%
minutes of the struggle with DR, DR hit his eyet ba one is sure where DR hit his eye due to
the violence of the struggle in restraining DR.

The Union points out that documented past behawgrDR include hitting and kicking,
biting and/or scratching, using weapons to phykidedrm others, and exhibiting mood changes
that occur quickly and become extreme. The Unidesithat DR has been known to throw items,
break glass, and knock over tables and chairs.Urhen notes that DR has damaged walls and
doors and has been away without leave by runnirayaw

The Union emphasizes that DR is a resident whasmismchange quickly and may become
extreme in a brief period of time. The Union claithat this is what happened on June 5, 2016 in
the hallway on the second shift. DR, during thenéwvén question, was not a resident who was
going to take reasonable directions, not whilehemmood DR was in. The Union points out that
two earlier incidents that day involving DR andleiace had occurred on a prior shift, and although
the grievant in the past had worked well with DBpel 5, 2016 was destined to be a day upon
which DR was just not going to cooperate and daitiig thing.

The Union argues that the grievant did nothingngrduring the events in question and
points out that the Employer does not dispute gteabiors ascribed to DR by the Union. The
Union claims that the Employer is using the grigvas a scapegoat because of the necessity of
identifying a reason for the mark on the residefate under the Medicaid Program’s guidelines.
Therefore, argues the Union, instead of the Emplagknowledging that there was a scuffle and

the variety of ways the resident could have susthithe marks to his face, the Employer has
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chosen to believe a resident who is known to lieuaistaff, and a witness who has changed his
story more than once, in the face of two other @sses and the grievant who have stated that no
punches were thrown by Mr. Durosinmi-Etti at DReTlnion claims that the Employer jumped
to conclusions and discharged an innocent employteno prior discipline who had served as
an excellent TPW.

The Union claims that the grievant did not abude &d the violence that erupted
originated with DR without fault on the part of t@evant. The Union claims that Mr. Durosinmi-
Etti in interacting with DR on June 5, 2016 did sgbking in accordance with the policies and
procedures of the Center, and the Union claim&thployer has relied on a statement from TPW
Mitchell that had been revised after Mr. Mitchedichsubmitted an earlier written statement. The
Union argues that the Employer has chosen to ta&kevbrd of a resident who is known to lie
about abuse by staff and a witness who has chahigedtory to overcome the eyewitness
recollections of three other witnesses — Mr. OssilaywMr. Daboni, and Mr. Durosinmi-Etti. The
Union wonders how the Employer could have conclugaeh these circumstances that the abuse
of DR by the grievant had been substantiated.

The Union refers to an arbitration decision byiteabor Anna DuVal Smith, Ph.D. issued
January 8, 2007,n the Matter of Arbitration Between OCSEA, Local 11, AFSCME, AFL-CIO and
the Ohio Department of Mental Health, case number 23-07-20060221-0001-01-04. The Union
points out that within this arbitration decisiohpage 7, arbitrator DuVal Smith found that:

Management has a heavy burden in abuse casesnNanast it have clear and

convincing evidence, but in order to meet the Aeti24.01 standard, it must

establish that the Grievant’s actions rise at leagte level of recklessness, which

is the standard of Ohio Revised Code Section 290B)&) held to be applicable

in Article 24.01 cases for both the mental healtmd a mental
retardation/developmental disabilities departments.
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In support of the above assertion arbitrator DuSialith cites an October 31, 1987 arbitration
decision issued by arbitrator D. Pincus, case nuiGi@&-0001.

The Union notes that the Ohio Administrative Caedinition for “abuse” for the Ohio
Department of Mental Health has been revised sangigrator Pincus’s 1987 decision and award,
but the Union claims that the definition still miss read in accordance with Ohio Revised Code
section 2903.33(B)(2) which requires intent orl&sst, indifference.” The Union points out that
arbitrator DuVal Smith held: “... Management musbye clearly and convincingly that the
Grievant acted (or failed to act) recklessly or\kirgly.”

It is the position of the Union that the evideircéhe hearing record clearly shows that the
Employer did not meet the burden of proof requwéthe Employer for the Employer to prevail
in this case because the Employer failed to prosegause for the discharge of the grievant.

In support of its claim that the Employer has fail® substantiate just cause for the
discipline imposed upon the grievant, the Unionstjoas whether the investigation conducted by
the Employer was fair and objective. The Union adteat the Employer relied on two statements
to find just cause, including a statement from @ss who had changed his story over time. The
other statement relied on by the Employer came &aesident who is known to have a history of
lying about staff and abuse. The Union claims thatEmployer failed to give any weight to the
statements from the grievant or the other two veises.

The Union points out that the only proof put forddry the Employer to support the
removal of the grievant came from the witness whd bhanged his statement and the resident
who is known to fabricate accusations of abusetafy. §he Union claims that the only evidence
put forward by the Employer comes from two verysjimable sources and the Employer has not

shown proof of the grievant’s guilt.
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The Union claims the penalty imposed upon the gnéwn this case is not reasonably
related to the seriousness of the offense andastenork record of the grievant. The Union claims
that the Employer failed to consider other discigty responses and instead chose a rule that calls
for a removal upon a first offense. The Union redsithe arbitrator that the grievant in this case
had had no prior discipline.

The Union notes that the grievant is charged witilare to report. The Union questions
how, when the events at issue only spanned niretynsls, and with the challenges presented by
aviolent DR, anyone could be expected to obsergeything that was going on around him during
the incident.

The Union argues that after a thorough review @f émtire hearing record, only one
conclusion remains — the hearing record is devbahy evidence that Akintunde Durosinmi-Etti
violated any work rule and there is no evidencthenhearing record substantiating just cause for
the discipline imposed upon the grievant in thiseca

Based on the above-cited reasons, the Union uhgearbitrator to sustain the grievance
and order all references to the October 26, 20htoval of the grievant expunged from the
grievant’s personnel file, including electronic oets; reinstate the grievant to a TPW position at
CDC; pay the grievant for all lost wages causecdhigyOctober 26, 2016 discharge; restore all
leave balances, authority to buy back leave bakatiwg were cashed out after the termination of
the grievant's employment, and all seniority; pdlydmcumented medical, dental, and vision
expenses that have been incurred by the grievahhiarfamily since the grievant’s removal until
he is covered by insurance; restore the shiftgassent, and good days held by the grievant at the
time of his removal; and pay all of the grievamgsirement contributions.

The Union asks that the arbitrator retain jurisdictover this matter for sixty days from
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the issuance of the arbitrator’s decision and award

DISCUSSION

Under the language of the parties’ collective barimg agreement, there are three separate
disciplinary considerations when an allegationedfident abuse is raised. First, has abuse been
proven? If abuse is not proven, are other grourmdsegm to substantiate just cause for the
discipline? If neither abuse nor just cause is wuitsted, how is the reinstatement and
compensation of the grievant to occur?

The first issue presented by this case is whetiergrievant has been proven to have
physically abused a Columbus Developmental Ceptdent during the second shift on June 5,
2016. During the events in question Mr. Durosinrtti-&as on duty, on the premises of CDC, and
fulfilling the responsibilities of a Therapeuticdgram Worker.

The question as to whether the grievant infligdbgisical abuse upon a CDC resident on
June 5, 2016 is disputed among the five eyewitrsassthe restraint of resident DR in the hallway
near living unit 1720A shortly before 2:00 p.m.ttday. Two eyewitnesses, TPW Frank Mitchell
and CDC resident DR, have claimed since June 5 &t during the course of the restraint of
DR, and at a time when DR was being physicallyagstd by TPWs Frank Mitchell and Matthew
Ostrowsky, TPW Durosinmi-Etti punched DR in thedagith a closed fist, using several short
punches delivered to the left side of DR’s face.

The Union emphasizes that TPW Mitchell in hisiatitvritten statement provided to CDC
administrators made no mention of any type of allnys&@ PW Durosinmi-Etti against DR. The
Union points out that it was hours after TPW Mitklprepared and signed his initial written
statement that TPW Mitchell communicated, for thet time, the allegation of abuse against Mr.

Durosinmi-Etti. The Union questions assigning sabsal evidentiary weight to Mr. Mitchell's
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assertions in this regard considering he had clthhigestory over time.

As to the assertions of the resident who claimbawee been physically abused by Mr.
Durosinmi-Etti, the Union points out that this it is known to have lied in the past about staff
inflicting abuse upon DR. The Union reminds theiteabor that DR is known to be a violent,
manipulative, and untrustworthy individual whosedibility is insufficient to justify substantial
evidentiary weight.

In opposition to what has been asserted by MrciMit and DR about the events in
guestion, the written statements, interviews, astirnony from TPWs Matthew Ostrowsky,
Mesan Daboni, and Akintunde Durosinmi-Etti are cétein the hearing record. The Union urges
that the weight of evidence in the hearing recadon the side of the Union, with three
eyewitnesses tipping the evidentiary balance agtiegdestimony from a single TPW whose story
has changed over time and the claims of a reswdenis known to fabricate stories alleging abuse.

The arbitrator acknowledges the arguments madeédéyJnion as to which witnesses
should be credited and which witnesses should dsed with greater skepticism. The arbitrator
also includes in his deliberations the changeshéassertions made by Mr. Daboni and Mr.
Durosinmi-Etti since their first written statememisre provided on June 5, 2016.

Mr. Daboni in his written statement provided omdb, 2016, Joint Exhibit 3, page 41
reported: “... he was so agitated that he hit &t fon the wall.” Mr. Daboni explained in his
testimony at the arbitration hearing herein thahéeer observed DR'’s face hitting the wall, and
the evidence in the hearing record indicates thatDdboni entered the hallway area where the
restraint of DR was occurring at a time when DR aldady been taken to the ground under the
restraint of TPWs Mitchell and Ostrowsky. Why Mralbni had given the impression in his June

5, 2016 written statement that he had seen DRidiftaloe on the hallway wall when Mr. Daboni
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had not been in a position to observe whethertadtoccurred or not, is unexplained except for
the verbal statement heard by Mr. Daboni from adentified declarant that DR had hit his face
on the hallway wall/railing.

Even TPW Matthew Ostrowsky, who asserted in higiral written statement on June 5,
2016 that DR had: “... hit his head against thel/vedling” and reiterated this assertion at the
arbitration hearing herein, explained that othewWBRwvere in the room in which Mr. Ostrowsky
prepared and signed his initial written stateméotuathe events in question. Considering that Mr.
Daboni had not been in the hallway to observe wdreDR had hit his face on the wall and
therefore must have been told this, it is jusilkedy that when Mr. Daboni was told of this reason
for DR’s injuries while in the hallway (although Mbaboni could not identify the speaker) other
TPWs heard this as well. It is just as likely timathe room where the TPWs had gathered to write
their statements they heard this assertion as well.

There is also the matter of the amount of timaresed to have elapsed during the struggle
to restrain DR, with each and every witness raoglihat the incident took 1% minutes to transpire
— not one minute, not two minutes, not some rarfgmioutes, but in each case precisely 1%
minutes. Such unanimity is surprising considerimg intensity of the struggle to restrain DR and
each participant’s focus on that activity rathertthe clock. Such a precise, unanimous agreement
on the time involved would not be expected exaephé case of a discussion of what had occurred
and the time that had elapsed during those events.

There are also the photographs of the injuriesRésDace found in Joint Exhibit 4, pages
1 — 4, and the photograph of the hallway railingrfd at Joint Exhibit 4, page 5.

The injuries that can be observed to DR’s fackeceh purplish discoloration below and

immediately above DR’s left eye. Swelling can bersabove DR'’s left eyebrow. The photographs
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of DR’s face give the appearance of someone saoffefiom a “black eye,” an injury that is
commonly observed following a forceful punch toeame by a closed fist.

There is in the hearing record testimony from €bielnvestigations Scott Flynn who
expressed the opinion that the marks appearingRis face in the photographs in Joint Exhibit 4
do not show an injury that appears linear in itspghbut rather shows discoloration and swelling
that curves around DR’s left eye. Investigator Rlgxpressed the opinion that the linear hallway
railing would not have produced the injuries obsdren DR’s face in Joint Exhibit 4, pages 1 —
4.

The arbitrator is not prepared to say that falfiace first on the hallway railing could not
have produced the injuries observed on DR’s fabe. arbitrator finds only one eyewitness, Mr.
Ostrowsky, claiming to have observed DR hitting Wadl/railing. Mr. Mitchell testified that he,
Mr. Mitchell, was able to see that DR’s face did hib the wall or the railing, and Mr. Daboni and
Mr. Durosinmi-Etti testified that they did not olvge DR’s face hit the wall or the railing but
discussed it as a reason that could explain thei@s seen on DR’s face after DR’s restraint.

The arbitrator found the testimony from Mr. Mittte be entirely credible, in accordance
with that which had been claimed by DR, and sumgublty the injuries observed to DR’s face.
The fact that Mr. Mitchell did not immediately dact that he had observed the physical abuse of
DR when surrounded by co-workers is not difficaltaccept or understand. Mr. Mitchell at the
time of the incident had been an intermittent erygéoand wondered, not unreasonably, how his
response to what he had just observed would dife@mployment at the Center and his relations
with co-workers there. The fact that Mr. Mitchetl dune 5, 2016 issued a second written statement
about what had occurred that day, saying that deohaerved Mr. Durosinmi-Etti punch DR in

the face while DR was being restrained, not onlyeaped credible as Mr. Mitchell spoke of it in
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his testimony at the arbitration hearing, but theae been presented no evidence suggesting any
credible reason for Mr. Mitchell to have concociedalse allegation of abuse against Mr.
Durosinmi-Etti or to have conspired with DR to falte such a lie. There is nothing in the hearing
record to suggest an anticipated gain by Mr. Miicihem making such a claim, nor is there any
indication of animus on the part of Mr. Mitchelltard Mr. Durosinmi-Etti. Prior to June 5, 2016
Mr. Mitchell and Mr. Durosinmi-Etti had had no in&éetion. Mr. Mitchell in his testimony
appeared to be an employee who, after taking samuestio consider what action to take, decided
to tell the truth about what he observed and did so

The arbitrator finds it curious that after restrag DR and observing the injuries to DR’s
face that Mr. Durosinmi-Etti decided that the pap@nts in the restraint of DR should come to a
common agreement as to not only what had occumured/bat could have occurred. This desire to
ensure conformity based on a consensus rathereaem participant writing down what each
observed remains unexplained in the hearing rea®ahything other than an attempt to anticipate
guestions about how the injuries to DR’s face hecuoed.

The arbitrator is persuaded that a preponderamoevidence in the hearing record,
evidence that the arbitrator finds to be clear emlvincing, proves that the grievant on June 5,
2016 punched a CDC resident in the face repeatetign the resident was being physically
restrained by two other TPWs. The punching of #sedent in the face by the grievant constitutes
physical abuse of an individual under the care arstody of the State of Ohio. Proof of such
abuse removes from the arbitrator the discretianadify the discipline imposed.

Based upon the evidence presented to the heagcwyd, the arbitrator finds that a
preponderance of clear and convincing evidence e presented substantiating that the

grievant, Akintunde Durosinmi-Etti, abused an indual under the care and custody of the State
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of Ohio at the Columbus Developmental Center ore n2016. The arbitrator finds that this
abuse supports the termination of the employmetttefrievant effective October 26, 2016.

Accordingly, the grievance is denied.

AWARD

1. The grievance that has given rise to this &tidn proceeding is arbitrable and
properly before the arbitrator for review and resioh.

2. A preponderance of clear and convincing ewiédn the hearing record proves that
the grievant, Akintunde Durosinmi-Etti, physicaipused an individual in the care

and custody of the State of Ohio, Department of ddgwmental Disabilities,
Columbus Developmental Center on June 5, 2016.

3. The physical abuse of a Columbus Developnm@wmater resident by the grievant on

June 5, 2016 supports the termination of the enmpémy of the grievant effective
October 26, 2016.

4. The grievance is denied.

Howawrd D. SUlner

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net

Columbus, Ohio
November 6, 2017
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| hereby certify that the foregoing Decision andakd of the Arbitrator in the Matter of
Arbitration Between the State of Ohio, DepartmehDevelopmental Disabilities, Columbus
Developmental Center, the Employer, and the Ohivil Gervice Employees Association,
American Federation of State, County and Municirabloyees, Local 11, AFL-CIO, the Union,
Grievant: Akintunde Dorosinmi-Etti, Grievance Numbé&MR-2016-04397-4, was served

electronically upon the following this 6th day ob¥ember, 2017:

David (Andy) Bower Monty Blanton

Labor Relations Officer 3 Staff Representative

Division of Human Resources OCSEA, AFSCME, Local 11, AFL@I
Department of Developmental Disabititie 390 Worthington Road, Suite A

30 East Broad Street™Boor Westerville, ©%3082

Columbus, Ohio 43215 MBlanton@ocsea.org

david.bower@dodd.ohio.gov

Office of Collective Bargaining OCSEA/AFSCME, Local 11, AFL-CIO
Attention: Alicyn Carrel Attention: Jessica Chester
Department of Administrative Services 390 Worthington Road, Suite A

1602 West Broad Street Westerville, Ohio 43082383
Columbus, Ohio 43232 JChester@ocsea.org

Alicyn.Carrel@das.ohio.gov

Howouwd D. SUner

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net

Columbus, Ohio
November 6, 2017
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