OCB AWARD NUMBER: 2549
	SUBJECT:
	Arb Summary #2549

	TO:
	All Advocates

	FROM:
	Robert Patchen

	OCB GRIEVANCE NUMBER:
	DPS-2016-04966-2

	DEPARTMENT:
	Department of Public Service

	UNION:
	FOP

	ARBITRATOR:
	David W. Stanton

	GRIEVANT NAME:
	Steve J. Stocker

	MANAGEMENT ADVOCATE:
	Staff Lt. Cassandra L. Brewster

	UNION ADVOCATE:
	Douglas J. Behringer

	ARBITRATION DATE:
	October 2, 2017

	DECISION DATE:
	December 14, 2017

	DECISION:
	Denied

	CONTRACT SECTIONS:
	Article 31

	OCB RESEARCH CODES:
	117.13 – Resignation in General
118.6555 – Lack of Physical Fitness

	
	


HOLDING: The Grievant wanted to be treated as a voluntary physical fitness tester rather than a mandatory physical fitness tester because of his status with the Employer previous to his resignation and rehire. The Grievant gave up his voluntary tester status by virtue of his resignation in 2006, and is subject to the mandatory physical fitness testing because his most recent hire date, February 12, 2007 is after the January 1, 2004 date in Sections 31.05 of the contract. The grievance was Denied. 
Facts: The Grievant was originally hired by the Employer back in 1998. Because of his hire date, prior to January 1, 2004, the Grievant was a voluntary physical fitness tester pursuant to Section 31.05 of the contract. On February 10, 2006 the Grievant voluntarily resigned from his position with the Employer to take a position in the private sector in Afghanistan. On or about February 12, 2007 the Grievant was rehired into his former classification. Grievant maintained that there was no mention that he would be subject to the physical fitness requirements on his rehire. The contract allows for voluntary physical fitness testing for employees hired prior to January 1, 2004, while physical fitness testing is mandatory for employees hired after January 1, 2004.
The Union argued: The Grievant took a temporary leave with the expectation by all the parties that he would return to his position with the Employer. All the paperwork indicates the Grievant was a “rehire” rather than a “new hire’. Nothing indicates that the Grievant was placed in a probationary period and treated as a “new hire” upon his return and he did not receive any of the evaluations associated with a probationary position. The Grievant was placed in Step 1 upon his return by agreement. Therefore, the Grievant retained his initial hire date for purposes of physical fitness testing.
The Employer argued: The Grievant had a break in service, caused by the Grievant’s resignation, so when he was rehired he was treated as a new hire and is subject to the mandatory physical fitness testing requirements because he returned after January 4, 2004. The term “rehire” is only used for coding purposes in OAKS. It is used when an individual who had previously worked for the State returns to a State position, because they have already been assigned an Employee ID# in the system. The Grievant received a Step increase in February of 2008, when his probationary period ended. The contract is clear that because his hire date was after January 4, 2004, the Grievant was subject to mandatory physical fitness testing.
The Arbitrator found: There is no evidence in the record to dispute the assurance that the Grievant would get preferential consideration upon his return. The Grievant was placed in Step One of the wage scale and there is no evidence the Grievant challenged this placement. The Grievant voluntarily resigned from his previous position, thus severing his relationship, at the time, with the Employer. This was a voluntary termination of the rights and obligations under the contract, thus subjecting himself to ramifications exist and/or occur upon his return. One of these ramifications is that the Grievant is no longer “grandfathered” as a voluntary physical fitness tester, but is subject to mandatory physical fitness testing because of his most recent hire date in February of 2007. The grievance was Denied. 
