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HOLDING: The Grievant did engage in conduct that was not appropriate for a law enforcement officer, but the conduct was not of a level that warranted the Grievant’s termination. The termination is converted to a time served suspension with not back pay. Grievant reinstated to previous position without loss of seniority or rank, the Grievant shall maintain his shift and all other contractual entitlements from the date of removal until the date of reinstatement. Grievance was modified.
Facts: The Grievant was an eight-year employee with a clean disciplinary record. The Grievant position was that of a Natural Resources Officer. In February of 2017 he was working at one of the state parks. He was dealing with people who were leaving the park after it had closed at dusk. He had an encounter with a 21-year old female who was leaving the park after closing. The female claimed her friends had been smoking marijuana, but she did not partake. A voluntary search did not reveal any illegal drugs and the Grievant did not think she was impaired. The female initiated a kiss with the Grievant, and the Grievant admitted to kissing her back. The Grievant sent the female a text later in the evening that suggesting that they get together sometime. The female’s boyfriend became aware of the situation and text and called the Grievant many times making what could be interpreted as threats to the Grievant. The Grievant informed his Union representative about the contacts from the boyfriend, but he did not inform the Employer until the investigation into the matter. The boyfriend contacted the Employer regarding the situation and an investigation followed. The investigation lead to a finding that the Grievant violated the Uniformed Officer’s Code of Conduct (Unbecoming Conduct) and exercised poor judgement. The Grievant was removed from his position for these infractions.
The Employer argued: The conduct of the Grievant to engage in the kiss with the female while in uniform and on state park grounds was not appropriate. Nor was his providing the female with his personal contact information and trying to contact her with a non-law enforcement related communication later that evening. No policy is needed for a law enforcement officer to know that he should not become intimate with a potential perpetrator. His failure to inform his Employer about the threatening communications from the boyfriend put himself, other officers, and the Employer at risk. This was not a one-time thing. The Grievant engaged in conduct over several weeks that demonstrated his poor judgement. The Grievant can not be trusted to deal with other individuals in secluded areas where they may be encountered in state parks.
The Union argued: The Employer failed to prove that the Grievant violated any law or rule of the Department that was worthy of termination. The Employer has failed to follow the requirements of the concept of progressive discipline. There is no rule against kissing someone while in uniform, the situation did not make the local news, and the situation is known to very few people, so it did not bring discredit to the Department. The female could have left the part when the Grievant engaged with others leaving the park late, but she stayed and was the one who initiated the kiss. The Disciplinary Grid is not part of the contract, so they are not controlling. The investigation that was done was also defective. The grievance should be sustained.
The Arbitrator found: The Grievant engaging in a kiss with the female, where he admitted kissing her back, sending the female an unprofessional non-law enforcement related test, and failure to inform his Employer about the repeated threatening contacts from the boyfriend was not appropriate conduct and warrants some level of discipline. Given the reflective nature of the return kiss, the Grievant’s clean disciplinary record, the fact that no law was broken, and that there is no evidence that the Department was actually disparaged by the conduct in question, removal is too harsh of a discipline. The termination is converted to a time served suspension with not back pay. Grievant reinstated to previous position without loss of seniority or rank, the Grievant shall maintain his shift and all other contractual entitlements from the date of removal until the date of reinstatement. Grievance was modified.
