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HOLDING: 
Grievance DENIED. The Arbitrator found the Employer had just cause for removal.
At the time of the Grievant’s removal on December 19, 2005, she was employed by the Department of Mental Retardation and Developmental Disabilities (“MRDD”) for six years.  The Grievant worked as a Therapeutic Program Worker (“TPW”) at the Warrensville Developmental Center (“WDC”), and she had no active discipline on file.  The Grievant was removed for violating the Department’s workplace violence rule.  As a result of a verbal altercation, the Grievant made physical contact with a co-worker (Tara Hatcher) escalating the altercation to “physical aggression.”  

The Employer argued there was just cause for removal because the Department has zero tolerance for workplace violence, and the applicable Standards of Conduct specify removal for a first offense.  The Employer offered testimony of the alleged victim that the Grievant was aggressive throughout the entire altercation and that it culminated in a complete loss of self control with the Grievant lunging towards her co-worker and throwing a left hook that made contact with Hatcher.  In addition, the Employer offered video evidence showing the Grievant to be the aggressor.

The Union argued that the Grievant made “no effort to be aggressive” during the altercation, and the Grievant’s actions were only “to protect herself from harm.”  The Union suggested that Hatcher’s account of the events was not corroborated by the evidence since she voiced concern a few days after the incident, and there were no demonstrable physical signs of the alleged physical contact.  Furthermore, the Union argued that Hatcher was the aggressor because she hit the Grievant; the Grievant merely blocked Hatcher’s punch.  In addition, the Union contended that should the Grievant receive any discipline, it should be the same discipline Hatcher received.  The Union argued that the investigation was faulty especially with regard to the manner in which the interviewer solicited responses from witnesses.  Lastly, the Union suggested that the Employer’s time-lapse video recording did not adequately illuminate the events since the videos captured only bits and pieces of activity and were not “real time” events.
The Arbitrator found Hatcher’s testimony to be consistent, believable and reliable.  He felt the Grievant’s testimony lacked veracity, and the video evidence and superintendent’s testimony supported the Employer’s position that the Grievant was “the aggressor engaging in clearly threatening behavior.”  He found that the video evidence was “critical” to his finding for the Employer.  The Arbitrator noted that the Grievant’s actions violated the Workplace Violence policy even if she failed to strike Hatcher because her actions were “clearly violent and threatening.”  Furthermore, the Arbitrator noted that termination is appropriate in this case because “[m]isconduct of this sort cannot be condoned in any public setting maintained and operated by the State of Ohio where it concerns currently housed consumers.”  Therefore, the Arbitrator denied the grievance finding that the Employer had just cause for removal.
