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HOLDING: 
Grievance MODIFIED.  The Arbitrator found that the Employer did not have just cause in terminating the Grievant but some discipline was warranted. 
The Grievant began working for OSHP in 1990 as a state highway patrolman.  The Grievant and the Employer entered into a Last Chance Agreement (LCA) on January 12, 2006 as a result of an incident which occurred in October 2005.  The LCA specified that Mr. Lajoye would be terminated for any rule violation of “a same or similar nature” to the October 2005 violation.  On February 21, 2006, the Grievant failed to report to required in-service qualification training.  He was terminated on March 24, 2006.
The Union argued that the Grievant’s failure to attend a half-day classroom in-service session should not trigger termination pursuant to the LCA because the violation was not “of the same or similar nature as that cited in the abeyance agreement.”  The Union also argued that the Employer was “complicit” in the Grievant’s failure to attend the training because his post was not notified that he needed to attend the training and he was never scheduled to attend the training.  Furthermore, the Union argued that failure to attend the training “did not demonstrate misbehavior of a nature that would constitute a termination.”
The Employer argued that the failure to attend the training amounted to a violation of Ohio Administrative Code SS 4501:2-6-02(B)(5), Performance of Duty.  The Employer demonstrated that the LCA was initiated based on a previous charge of the same rule.  Therefore, per the LCA, the Grievant is justifiably terminated for breaking the LCA since he violated a rule that is clearly “of a same or similar nature” since both rules were Performance of Duty violations.  In addition, the Employer argued that based on the Grievant’s disciplinary record, the only appropriate level of discipline for an additional or subsequent violation would have to be discharge.  At the time of the incident, the Grievant had a prior one-day suspension, a three-day suspension, and a ten day suspension.  The Employer argued that the established disciplinary record demonstrates the Grievant’s inability or unwillingness to change his behavior despite the imposition of successively more severe discipline.
The Arbitrator modified the grievance.  He provided a lengthy and clear description of how arbitrators have interpreted LCAs.  In this case, the Arbitrator held that the LCA was not triggered because the two offenses were not of the “same or similar nature” as the text of the LCA requires.  Therefore, the Arbitrator held that the Employer failed to demonstrate just cause for removal.  However, the Arbitrator held that some discipline was warranted and reduced the termination to a time-served suspension with no back pay.
