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HOLDING: 
The grievance was GRANTED in part.  The Arbitrator found that the Employer violated Article 27 by denying employees’ requests for personal leave and ordered the Employer to cease and desist.  However, the Arbitrator denied the Union’s request for a punitive remedy.

The Ohio Veterans Home (OVH) provides nursing home care and supervised and independent living assistance to disabled veterans.  It is required by Department of Health regulations to observe minimum staffing levels in its 24/7 operation.  It provides a higher level of staffing for its special needs residents.  Over the years, OVH has struggled with chronic shortages of direct care staff represented by the Union.  The Union and OVH have worked collaboratively to address the problem in a number of ways, but the Union does not agree with everything done by Management.  There is a high demand for personal and other forms of leave on days contiguous to holidays so that employees can enjoy some time with their families.

A number of employees requested to use personal leave for various times (from 1.5 hrs. to 8 hrs.) on the dates of December 24, 2004, December 31, 2004, January 2, 2005 and March 27, 2005.  Their requests were denied because of staffing shortages on those dates.  A class action grievance was filed by the Chapter President, citing Article 27.04: “Personal leave shall be granted if any employee makes the request with a forty-eight (48) hour notice,” and requesting a remedy of triple time for denied leave.

The Union argued that the language on personal leave is clear: Timely requests “shall be granted” with only two exceptions, neither of which occurred here.  Management’s excuse of alleged staffing needs is an old story – notably, it has never worked managerial staff to allow bargaining unit employees time off.  Management relies on advice from OCB that it need only demonstrate that it took extreme measures to assure adequate staffing before denying personal leave.  Yet after seven rounds of bargaining and three arbitration decisions, there is still no language permitting Management to deny personal leave for operational reasons.   As to remedy, OVH disciplines employees punitively when its policies are violated.  OVH should be similarly treated when it violates the CBA.

The Employer argued that it always grants personal leave except in circumstances when to do so would violate the minimum staffing levels set by law.  This case is unlike the three previous cases which the Union claims the Employer ignored.  None of the previous cases involved the application of law setting forth staffing requirements for nursing homes and none involved Management denying personal leave only after exhausting all reasonable alternatives.  The Ohio Supreme Court has rejected the proposition that a collective bargaining agreement can modify governmental obligations set by law.  Furthermore, the overwhelming majority of personal leave requests were granted on the dates in question.  The Employer did not act “repeatedly and with malice,” and a punitive damages remedy is inappropriate.  Should the Arbitrator find that the Employer violated the Contract, a cease – and – desist order is the appropriate remedy.
The Arbitrator found that OVH violated Article 27 by denying personal leave requests.  She found that the Contract contained clear language – as previously determined by three seasoned panel arbitrators – and that the OVH must grant personal leave if it has been properly requested.  The only two bargained-for exceptions are notice of strikes by other bargaining units and holidays.  Maintenance of minimum staffing levels is not one of them.  The Arbitrator stated that the Employer did not deliberately and repeatedly violate the contract, and she found that “OVH, in good faith, relied on language in an arbitration decision that its labor advisors [mistakenly] viewed as providing an exception to Article 27.04’s mandate.”  Therefore, she did not find that punitive damages were appropriate, but order OVH to cease and desist from denying properly filed requests. 

