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HOLDING: 
The grievance was MODIFIED.  Arbitrator found that Grievants’ violations did not merit suspension, despite the Grievants’ deportment records and the guidelines for progressive discipline.  The Grievants were made whole for their suspensions and issued written warnings.
William Bowers was employed by the Ohio State Highway Patrol since May 10, 1998.  He works the 4 p.m. to 12 a.m. shift out of Lima Post 2.  At the time of the alleged incident, Mary Cosgrove was Mr. Bowers’ supervisor.  She was employed by the Ohio State Patrol since September 18, 1987.  On July 4, 2005, Mr. Bowers and Ms. Cosgrove held the following conversation via radio transmission:
Mr. Bowers:  Old Jules is at the Flying J getting gas.

Ms. Cosgrove:  Oh yea, sure she’s not up there working?

Mr. Bowers:  She looks like she could have been.

Evidence showed that the subject of the conversation was an off-duty dispatcher.  The transmission was recorded and witnessed by three other persons at the Lima Post.  The Dispatcher filed a complaint claiming that a hostile work environment existed for her, based on the two Officers’ comments. An administrative investigation and pre-disciplinary hearings were conducted.  Mr. Bowers was notified on October 28, 2005 that he would be suspended for (5) working days, effective October 30, 2005.  Ms. Cosgrove was notified that she would be suspended for seven (7) working days, effective November 4, 2005.
The Employer argued that this conversation, overheard by three persons at the Lima Post, was inappropriate because it suggested that the Dispatcher was working at the truck stop as a prostitute.  The Employer presented evidence that indicated that truck stops are notorious for prostitution (and this Flying J, specifically).  Therefore, the Employer argued that the conversation violated Rule 4501:2-6-02(B)(1) which provides employees must perform duties “in a professional, courteous manner.”  
The Union argued that the comments were made innocently, and there was no reference to prostitution.  The Dispatcher worked other jobs, and prostitution was never implied.  Furthermore, the communication lasted fewer than thirty seconds, and no laughter or snickering was detected.  

The Arbitrator MODIFIED the grievance.  The Arbitrator said the conversation could have bordered on unprofessional conduct, and was probably unnecessary radio traffic.  However, there was no clear and convincing evidence that the Grievants were trying to disparage the Dispatcher since there was a lack of direct reference to prostitution.  The Arbitrator said the discipline was not commensurate with the offense even though the discipline was progressive given the Grievants’ deportment records.  The Grievants were made whole for their respective suspensions and issued written warnings.
