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HOLDING: 
The grievance is DENIED.  In the absence of specific contract language addressing fallback rights, the Employer properly applied ORC 4121.121.
An employee served as a training officer from June 27, 1993 until June 2, 2000.  On June 4, 2000, the employee was awarded an unclassified exempt position outside of the bargaining unit (Training Center Manager).  As a result of restructuring, the employee’s unclassified position was revoked on April 27, 2004.  The contract is silent on fallback rights, but they are addressed in ORC 4121.121.  The Employer allowed the employee to return to an open Training Officer position in the bargaining unit because she previously held that position.
The Union argued that the Employer violated Articles 17 and 18 of the contract because the open Training Officer position was “unavailable.”  The Union asserted that the Employer should have placed the employee in a pool of applicants along with other qualified bargaining unit members.  The Union’s position is that the employee could cross into the bargaining unit, but then she would have the same rights as any other laid-off employees.  
The Employer argued that it followed ORC 4121.121(B)(2) by placing the employee back in her previously held bargaining unit position.  The Employer asserted that it could not fill the open training officer position pursuant to the contract because the employee had a statutory right to the position she previously held.  The Employer argued that Article 18 does not apply because there was no layoff.  The Employer had to rely on ORC 4121.121 because no language exists in the contract regarding fallback rights.

The Arbitrator DENIED the grievance.  The Arbitrator found that the Employer properly applied ORC 4121.121 in the absence of contract language.  The Employer’s actions are consistent with ORC 4117.10(A) that any terms and conditions of employment not addressed in the contract are subject to the ORC.  The instant case does not involve a layoff or bumping rights; therefore, Article 18 does not apply.  In the absence of contract language in Article 17 that addresses fallback rights, ORC 4121.121 is controlling.  The grievance is denied.

