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HOLDING: 
Grievance DENIED. The Arbitrator found that the Employer had just cause to remove the Grievant.
The Grievant had been employed since September 2001 as a Trooper for the Ohio State Highway Patrol. The Grievant admitted to taking between two and three gallons of gasoline from the Marion Post gasoline pump for use in his personal vehicle without informing or gaining the permission of his supervisor.  The Grievant’s disciplinary record contained two 3-day suspensions, a 5-day suspension, and a 7-day suspension.
The Employer argued that the Grievant’s conduct in the instant matter, coupled with his disciplinary record accumulated over a short tenure of employment justified his termination. The Union’s disparate treatment argument did not hold water because they were comparing employees with different disciplinary records, employment histories and different violations. The Grievant, was a short term employee with numerous reprimands and suspensions on his record.  The Grievant’s credibility was diminished through his numerous inconsistencies in his interview and testimony.  The Grievant was previously terminated and brought back to work by Arbitrator Sellman.  In his award, Arbitrator Sellman found that the penalty of termination was too severe, but that any other violations of the Employer’s rules surrounding the Core Value of Honesty would subject the Grievant to immediate termination.  Theft of gasoline was a violation related to the Core Value of Honesty.
The Union argued that the Employer did not have just cause to terminate the Grievant’s employment based upon the incident in question and disparate treatment. The Union argued that the investigation was not conducted properly and that the Employer’s witnesses are not credible, whereas the Grievant was entirely and completely consistent. The Union further argued that the Grievant did not intend to steal from the Employer and he did not possess the requisite mens rea to be charged or held accountable for theft. The Union suggested that there was disparate treatment of other employees who were not disciplined for “stealing time.”  The Union argued the Grievant “had a target on his back.”
The Arbitrator DENIED the grievance.  The Arbitrator rejected the disparate treatment argument. All of the examples provided involved long-term employees with no prior discipline on their records. While the Union provided a strong argument that disparate treatment was based on rank, it was often the employment record of the individuals that create the context within which corrective action should be measured. There was no evidence that the other employees failed to respond to progressive corrective discipline. On the other hand, based on Grievant’s record, there was considerable evidence to suggest the Grievant did not readily learn from his mistakes. The Grievant did not believe he stole the gasoline. In spite of his beliefs, the fact remained that he took something of value that belonged to the Employer for his personal use. The Arbitrator held that in light of the Grievant’s entire work record and in particular the specific warning provided to the Grievant by Arbitrator Sellman, the Employer’s actions were reasonable.
