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HOLDING: 
Grievance SUSTAINED. The Arbitrator found that the Employer violated Section 11.11 of the Contract by not making a good-faith effort to accommodate the Grievant’s pregnancy-related work restrictions. 
The Grievant has been employed as a Correction Officer at the Richland Correctional Institution since November 27, 2000. In 2002 she became pregnant and sought accommodation to continue to work during the course of her pregnancy. In support of her request for accommodation, Grievant submitted a physician’s statement in June, 2002 that indicated she was “restricted to a position not requiring her to run or lift 20 lbs.” After two more statements from physicians requesting “light duty”, the Grievant’s application for accommodation was denied. She applied for, and was granted, disability income benefits. When she returned to work in February 2003 after her pregnancy, she learned for the first time that other pregnant employees at Richland had been accommodated. A grievance was filed on March 10, 2003.

The Union argued that the grievance was timely filed because Grievant and the Union Steward acted promptly once Grievant discovered that other pregnant employees were accommodated. Unbeknownst to the Union and the Grievant, the Employer had accommodated employees under Section 11.11 and should have done so for the Grievant. The Union presented evidence that three other pregnant employees had been given alternative work assignments based on recommendations from their physicians who imposed similar lifting restrictions. As there was a substantial difference in wages and other benefits due the Grievant had she been accommodated, e.g., shift differential and overtime pay, the Union argued that she should be awarded all wages and benefits that she was denied.

The Employer argued that the grievance was untimely filed. Grievant applied for disability benefits on July 1, 2002 and the grievance was filed on March 10, 2003. Under the plain terms of the Agreement at Section 25.02, Step 1, the grievance was late. As to the merits, the Employer argued that under Section 11.11, all that is required of the Employer is a good faith effort to provide alternative work and equal pay upon the recommendation of a physician. Her physician initially stated that she should not run or lift more than 20 pounds. In August, 2002, those restrictions were restated along with the notation that she was not to break up fights. Her physician stated that she was able to work “as long as she is given light duty.”  Light duty is not available at the Richland facility, therefore, accommodation is not required. The circumstances of the other officers receiving accommodation were made after the events under review in this proceeding and their treatment is irrelevant to that afforded the Grievant. Furthermore, these arrangements were made without the knowledge or approval of Central Office administrators and would have been prohibited if known. The Employer also argued that the Arbitrator should follow a previous arbitrator’s decision in a similar dispute at another prison in which the grievance was denied.

The Arbitrator SUSTAINED the grievance. The Grievant’s uncontradicted testimony was that she did not know that others had been accommodated until February 28, 2003 and the grievance is dated March 10, 2003. The Agreement provides for a period of ten “working days” to toll for the filing of a grievance, therefore the grievance was timely filed.

With respect to the merits, the Arbitrator determined that the previous arbitrator’s decision was factually distinguishable. In that case, there was no record of other pregnant Correction Officers at the prison being accommodated. Also, the record showed that the Employer had considered a proposed accommodation and had valid reasons for rejecting it. Here, there was nothing in the record to indicate that the Employer had “any rationale whatsoever” for treating the Grievant differently than her colleagues. Under the Agreement, “the Employer is to make a “good faith effort” to provide alternative work to a pregnant employee upon a doctor’s recommendation. There is no evidence that the Employer made any effort, let alone the contractually mandated good faith effort, to find alternative work for the Grievant.” 

The Employer was ordered to pay the difference between what the Grievant received in disability income and what she would have received but for the violation of the Agreement that occurred.

