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HOLDING: 
The Grievance is SUSTAINED.  The Arbitrator held that the Grievant did not engage in abuse. She is to be reinstated to her former position and shall be made whole for all pay and benefits lost as a consequence of the Employer’s action. Overtime pay shall not be included as an element of this Award. Back pay shall be reduced by any interim earnings realized by the Grievant.
At the time of her removal, the Grievant had been employed as a Therapeutic Program Worker (TPW) at the Warrensville Developmental Center (WDC) for about a year and a half.  On February 4, 2003, a temporary staff nurse reported that staff in House 4200 acted very aggressively toward the residents. The temporary staff nurse maintained that at approximately 8:30 p.m. a consumer was wandering naked throughout the House covered in urine, food and feces. She claims that she observed the Grievant smack this consumer on his naked buttocks, threaten him with a raised fist and call him a “motherfucker.” All of the staff in House 4200 allegedly witnessed this abusive event. Grievant was removed from her position on May 23, 2003.     
The Employer argued that the removal decision was based primarily on the testimony provided by the temporary staff nurse. Her testimony should be given great weight because she held no animus toward the Grievant and had never worked with nor met the Grievant prior to the evening in question.
The Union argued that there were serious credibility problems with the temporary staff nurse’s version of events. If the witness believed the abusive conduct had taken place she would have provided testimony at the Grievant’s criminal proceedings, yet she failed to appear for approximately forty combined pre-trials and hearing dates. Furthermore, the Grievant and other Union witnesses provided credible, consistent testimony that the events seen by the temporary staff nurse never took place.
The Arbitrator SUSTAINED the grievance.  The arbitrator found that the Employer failed to support the Grievant’s removal for abuse. The Grievant and her co-workers consistently testified that the events reviewed by the temporary staff nurse did not occur. Moreover, all witnesses, including the temporary staff nurse, acknowledged that the consumer had a contagious form of hepatitis. Thus, the unprotected “smack” is a highly unlikely event because the staff knew protective procedures had to be taken any time the consumer’s urine became exposed. Furthermore, no one, including other staff or supervision, reported the purported misconduct engaged in by the Grievant and other staff members.
