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HOLDING: 
The Grievance is MODIFIED.  The Arbitrator held that the Grievant’s 25-year discipline-free record was proper mitigation that should have been considered.  
Grievant was a Medicaid Health Systems Specialist 1 with the Department of Job and Family Services and a 25-year employee.  She was terminated on July 30, 2004 for violating five work rules within the ODJFS Standards of Employee Conduct relating to misuse of State time and equipment in operating her own travel agency.  Specifically, Grievant was terminated for using a state computer, a state telephone, and her cell phone during work hours to conduct the business of her travel agency.  According to a supervisor, Grievant was put on notice as early as 2002 that these actions were unacceptable.  At the conclusion of an investigation in 2003, the investigator found that Grievant had abused her state-owned computer and the telephone and the supervisor issued a corrective counseling.  Concerns again surfaced about the Grievant’s behavior after co-workers brought additional infractions to the Department’s attention.    
The Employer argued that the Grievant spend great amounts of time utilizing the Employer’s computer and telephone for her personal business of maintaining her own travel agency.  The investigator determined that Grievant made long distance phone calls to cruise ships on some occasions.  A computer investigator analyzed the Grievant’s computer and detailed travel related web site “hits” which occurred throughout all parts of the work day.  Management determined that the infractions were too great to consider as mitigation Grievant’s 25-year discipline free tenure.   
The Union argued that Grievant’s personal cell phone was used during her lunch period and each call usually only lasted 1-3 minutes.  The Department did not prohibit personal use of the internet and at no time revoked the Grievant’s privileges.  The Union also argued that the Grievant’s business was not ‘for profit’ as it was used to secure personal travel discounts.  This removed from consideration that the phone and computer use was for personal gain.  When the Grievant called a cruise ship, it was to speak with friends and not in connection with the travel agency.  Grievant’s 25-year discipline free tenure should have been considered in mitigation.  
The Arbitrator MODIFIED the grievance.  The Arbitrator found that the Grievant misused her state computer, phone, and time.  Grievant’s profit motive was immaterial as she benefited from travel discounts.  There was no question that Grievant violated at least four important work rules of the Employer.  The Arbitrator noted that the Grievant had never defiantly stated she would not follow orders.  The Arbitrator was not convinced that management ever directly made the Grievant aware that a failure to discontinue her infractions would lead to termination.  Clear and demanding notice is required to terminate a 25-year employee who was a good employee in any other aspect of her employment.  Discipline was appropriate, but termination was too severe. The Grievant was ordered reinstated without back pay. 
