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HOLDING: 
GRANTED.  The just cause standard outlined in Article 8 of the Contract made the Smoke Free Environment Policy an arbitrable issue.  The parties were ordered to engage 
in mid-term bargaining on the issue before a hearing on the merits would be conducted.
The Grievance was GRANTED. This arbitration was held to determine the substantive arbitrability of the Union’s grievance involving the Employer’s revision of its Smoke-Free Environment Policy (“SFEP”).   The revised policy was a complete ban on smoking on the premises of all the Department of Health’s campuses.  At Step 3 and in mediation, the Employer argued that the grievance was not arbitrable, and the parties agreed to bifurcate the proceedings into a hearing on the arbitrability issue and another on the merits.
The Employer argued that the Agreement did not address the resolution of conflicts involving the effects of such policies on wages, hours, and terms or conditions of employment.  The policy fit within Article 5 of the Contract in that Management has the right to “manage and operate its facilities and programs,” meaning it could implement policies as long as they did not exceed contractual limitations.  The Employer also argued that the Union sat on its rights too long and failed to request impact bargaining over SFEP in a timely manner.
The Union argued that the issue was arbitrable since a violation of the SFEP would result in discipline that was specifically addressed by the Contract.  The policy was related to conditions of employment for the class of members affected, and therefore should have been bargained before implementation.
The Grievance was GRANTED.  Noting the strong general presumption of arbitrability, the Arbitrator ruled that the just cause standard in Article 8 of the Contract subjects policies, rules, and procedures to arbitral review.  Therefore, SFEP was arbitrable, but the parties were ordered to engage in mid-term bargaining over the policy before a hearing on the merits.  If the bargaining did not lead to an agreement by January 31, 2005, a hearing on the merits would be conducted.
*The parties subsequently agreed to set this award aside and that the award will not be precedent setting.  See attached agreement. 
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2. The Union and the Grievant agree that this is a full and final settlement of the above-referenced grievance,
and that it shall not be pursued to arbitration; and that there shall be no further claim arising from this grievance
under the collective bargaining agreement.

3. The parties to this agreement agree that it shall not be precedent setting and that it shall not be used in any
future arbitration, except to enforce the terms of this agreement.
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