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HOLDING: 
Grievance DENIED. The Arbitrator found that the Employer did not violate Article 35 by failing to pay premium (time and one-half) for hours worked during a power outage. Under the facts presented, the power outage was not an occurrence covered by Article 35 because it was reasonably foreseeable to the place of employment.

On August 14 and 15, 2003, a major power outage affected Cleveland and surrounding areas.  In response, the Department of Administrative Services informed all labor relations and human resources administrators on August 15 that employees directed not to report to work or sent home would be compensated for their wages under R.C. 124.388, Administrative leave with pay.  That same day, Governor Taft issued a Proclamation declaring a state of emergency in Cuyahoga County.  
The grievants were all employed as nurses at NorthCoast Behavioral Hospital in Cleveland (NBH-Cleveland), which was affected by the blackout but did not have service interrupted due to a backup electrical generator.  The grievants contended that they should receive premium pay under Article 35, which allowed for time-and-a-half premium pay for employees ordered to work during “weather conditions or another emergency . . . declared by the Employer” that was not “normal or reasonably foreseeable to the place of employment and/or position description of the employee.”
The Union contended that the blackout was far-reaching and not reasonably foreseeable to NBH-Cleveland, and therefore qualified as an emergency under Article 35 of the Contract.  Additionally, NBH-Cleveland sent home “non-essential” employees while keeping Grievants on site to care for patients, though all employees were compensated at regular rates for this time.  The Union argued that during negotiations for the current Contract, the definition of “emergency” had been broadened in Article 35 to include various types of emergencies in response to the September 11, 2001, attacks.

The Employer argued that the Governor’s declaration of a state of emergency did not trigger the “another emergency” of Article 35.  The only time a non-weather emergency triggered this language was the 9/11 attacks of 2001.  The Governor’s August 15 Proclamation did not order the closing of buildings, specify that only essential employees were to remain on duty, or invoke the premium pay provisions of Article 35; it merely authorized state agencies to render assistance and request federal aid.  The Employer argued that the outage was “reasonably foreseeable” to NBH-Cleveland, as evidenced by several smaller power outages experienced at the facility over the past two years.  NBH-Cleveland operated normally during the outage, incurring minimal overtime, and the Contract language in dispute had remained unchanged since the first collective bargaining agreement was signed in 1986 with OCSEA.
The Grievance was DENIED.  The Arbitrator found that the Governor’s August 15 Proclamation created an Employer-declared emergency pursuant to Article 35. However, the Arbitrator also decided, based on the language in Article 35, that the blackout would not be an occurrence which is covered if the blackout was normal or reasonably-foreseeable to NBH-Cleveland or to the RN’s position description. The fact that NBH-Cleveland had a back-up generator in place was a strong indicator that the blackout was reasonably foreseeable although perhaps not reasonably foreseeable to the nurses’ job duties.  Based on the evidence, the Arbitrator found that while the August 14-15 blackout was not normal to NBH-Cleveland, it did not create abnormal working conditions for the Grievants. The Arbitrator also found that because Article 35 was written in the disjunctive “or,” the blackout was not a covered occurrence pursuant to Article 35.  Accordingly, Grievants were not entitled to premium pay for August 14-15, 2003.

