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DENIED.  The Arbitrator found that this issue was not arbitral.
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The Grievance was DENIED.
The Union alleged that the State violated the Collective Bargaining Agreement in applying the statutory requirements of the Early Retirement Incentive Plan concerning the closing of the Springview and Apple Creek Developmental centers.  At arbitration, the Employer raised an issue regarding the substantive arbitrability of the grievance.  The Arbitrator declined to issue a bench decision on that issue and the parties argued both the arbitrability of the grievance and the merits of the grievance.  Since the Arbitrator ruled that the grievance was not arbitral, the decision did not discuss the merits of the grievance.   
The Union argued that Article 1 of the CBA incorporated the Ohio Revised Code requirements for an Early Retirement Incentive Program (ERIP).  Article 1 states that the terms of the agreement shall “modify or supersede…(3) conflicting sections of the Ohio Revised Code…”  Additionally, “fringe benefits and other rights granted by the [O.R.C.] which were in effect on the effective date of this Agreement, be determined by the [O.R.C.].”  
The Employer stated that the CBA is silent on the question of ERIPs.  Section 7.07 of the CBA provides that “only disputes involving the interpretation, application, or alleged violation of a provision of [the] agreement shall be subject to arbitration.”  
The Grievance was DENIED.  The Arbitrator found that the issue was not arbitral.  The Arbitrator first found that a previous case cited by the Employer was not controlling because it did not meet the four factors of res judicata.  The Arbitrator then found that the parties agreed to have the Arbitrator rule on the threshold issue of substantive arbitrability.  The Arbitrator stated that a grievance lacks substantive arbitrability if the parties have not agreed to arbitrate it. Thus, a claim of non-arbitrability requires an examination of the arbitration clause and the definition of grievances that are subject to arbitration. Under Section 7.02 of the CBA, ‘grievance’ refers to an alleged violation of articles or sections of the agreement.  The parties acknowledged that there is no mention of ERIPs in the contract.  The question then becomes whether the CBA provides a vehicle for enforcing what the union believes to be the proper application of the ERIP statute. The Union cited no specific article violations in the grievance. Instead, the Union attempted to use the language in Article 1 to gain access to the arbitration provision of the agreement in order to have a vehicle to enforce the ERIP statute (R.C. 145.297). The Arbitrator found that the CBA simply does not provide a method for review or enforcement of such provisions.   
