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HOLDING: 
The Arbitrator found that the contract language permitted the Employer to fill non-field positions by promotion instead of transfer and the Employer’s action in promoting Helton over Grievant was not unreasonable.
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The grievance was DENIED.

Grievant had been a Sergeant for over 5 ½ years when he filed a transfer request on October 15, 2002, for the position of “Criminal Patrol Supervisor” at the Massillon District Headquarters.  The request was filed four days after the position was vacated, but before the Employer took any personnel action on the vacancy.  The position was a non-field position, which have been filled in the past by transfer and promotion.  The Employer decided not to interview anyone for the position and instead promoted a Trooper to the position on November 7, 2002.

The Union claimed that the Employer violated Article 30.03 by not posting the vacancy for seven calendar days. The Union argued that Article 30 does not grant the Employer the right to fill a vacancy by promotion and that the Employer violated its own policy (502.08-03A-01) by failing to establish specific qualifications for selection to the position.  The Union also argued that the Employer’s promotion process was flawed because it relied upon the undefined “top performance score” to rank candidates and that Grievant was more qualified than the Trooper who was given the position.

The Employer argued that it followed the language of the contract in promoting the Trooper.  The Employer retained the exclusive right to promote employees under Article 4, Section 5 of the contract.  Furthermore, the Employer argued that the language of 30.03 gave it the right to determine when a vacancy will be filled by transfer and when it will be filled by promotion.  It the present case, the Employer chose to fill the position by promotion of a well-qualified candidate.

The Arbitrator found that except for language relating to the Drug Free Workplace Policy, no other language modified the Employer’s right to promote under Article 4.  The Arbitrator contrasted the very specific procedures for filling field vacancies under the contract, and noted that the filling of non-field vacancies by transfer is at the Employer’s option.  Also, in filling non-field vacancies, the Employer retained the right to choose the most qualified candidate and only consider seniority if the candidates were equally qualified.  The Arbitrator found the Employer’s decision to promote the Trooper was not unreasonable.  The grievance was DENIED.

