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HOLDING: 
The Grievance was GRANTED.  The Arbitrator found that the Grievant’s removal was unjust since it was the result of bad communications and the Grievant’s inability to comply with documentation requirements.
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The Grievance was GRANTED.

At the time of his removal, the Grievant had been employed for twelve (12) years with the Department of Rehabilitation and Correction as a Maintenance Repair Worker 3 at Marion Correctional Institution (“MCI”).  He had one active discipline, a one-day fine for unauthorized absence.  The events that led to his removal began on July 11, 2002, when the Grievant began calling off work for major depression and fatigue.  The Grievant, unaware of his right to an expedited doctor’s appointment, could not get an appointment with a certified psychiatrist until October 8, but received treatment from a counselor through United Behavioral Health (“UBH”).  In the meantime, the Grievant filled out a disability application and tabbed August 5 as his return-to-work date.  When he did not report to work by that date, the Department of Administrative Services (“DAS”) sent him a letter saying it intended to deny his claim, and that he may file an appeal before September 7.  The Grievant chose not to appeal, and called off again for the period of September 9 through October 7.  Soon after, a DAS employee e-mailed MCI, claiming that the Grievant was not under UBH.  Two days after the appeal deadline passed, the Employer sent a letter ordering the Grievant to return to work on September 24, when his FMLA leave would run out.  He did not respond, and was removed on October 30, 2002, for job abandonment.

The Employer argued that it had made extra efforts to help the Grievant through the disability process, but he had failed to respond.  All notice requirements had been met, and a 24-hour operation like MCI could not run effectively if employees do not come to work or properly document leave.

The Union argued that the Grievant was attempting to get psychiatric care and comply with documentation requirements but his mental state was impaired and he was not informed about expedited psychiatric evaluations for disability claims.  The Union claimed that the grievant was not in a condition to respond to the Employer’s return-to-work orders because of his depression and the fact that he did not have a telephone.  The Union noted that the Grievant was receiving treatment with a good prognosis, and had been an excellent employee for twelve (12) years.

The Grievance was GRANTED.  The Arbitrator concluded that “an employee who suffers from an addiction or mental illness that impairs his ability to conduct his behavior acts involuntarily and is thus not responsible for his misconduct that, but for the impairment, would not have occurred.” The Arbitrator found that the Grievant was non-responsive to the direct order of his Employer through no fault of his own.  Based on this conclusion, combined with what the Arbitrator deemed to be “system failure caused by botched communications, the Arbitrator found that the Grievant’s removal was improper. The Arbitrator ordered that the Grievant be reinstated and afforded an opportunity to establish fitness for duty. No back pay was awarded because the Grievant was not in pay status or fit to work at the time of his removal.

