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HOLDING: 
The Arbitrator DENIED the grievance in substantial part, but allowed Grievant to substitute a letter of resignation for her termination.
COST:


	SUBJECT:
	ARB SUMMARY #1705



	TO:
	ALL ADVOCATES



	FROM:
	MICHAEL P. DUCO



	AGENCY:
	Rehabilitation and Correction

	UNION:
	SEIU/1199

	ARBITRATOR:
	Robert G. Stein

	STATE ADVOCATE:
	David Burrus

	UNION ADVOCATE:
	Lee Alvis

	BNA CODES:
	118.0100 Discipline-in General; 116.2600 Disability Leave; 118.6368 AWOL; 118.6542 Job Abandonment


The grievance was DENIED in substantial part.

Grievant was a Correctional Program Specialist with the North Central Correctional Institution (NCCI).  She had been employed at NCCI since August 1994.  Grievant was terminated for violation of Departmental Rule #04, Job Abandonment—absent three or more consecutive days without proper notice.  In 1998, Grievant received an injury as a result of an inmate’s aggressive behavior.  In June 2001, Grievant injured her knee while getting into a van, on the job.  She received Worker’s Compensation.  In November 2001, she participated in the Return to Work Program (a 60-90 day individualized program designed to gradually return an employee with temporary restrictions to full-time unrestricted duty). The Grievant worked in the RTW program until January, 2002, when she re-injured herself. She called off work and said that she would not be returning.  In May 2002, following a medical examination, the BWC determined that Grievant had reached maximum medical improvement and determined that she could return to her job.  Grievant filed an appeal with the BWC, but withdrew the appeal on July 12, 2002.  Grievant did not return to work.  On September 18, 2002, the Warden sent Grievant a letter asking her to clarify her status because she was not on approved leave.  The Warden informed Grievant that she might be considered AWOL and might be subject to removal.  At the pre-disciplinary hearing, the Employer determined that Grievant demonstrated a pattern of continued failure to notify the Employer of her absence status.

The Employer argued that Grievant abandoned her job, took advantage of her injury leave benefits and feigned ignorance of procedures.  The Employer gave Grievant many chances to provide documentation of her absence and she failed to do so.

The Union argued that Grievant was not AWOL and that the Employer failed to follow progressive discipline.  The Union also argued that the Employer failed to communicate with the Grievant.

The Arbitrator DENIED the grievance.  The Arbitrator found that there was no excuse for the Grievant to not properly notify her employer of an inability to return to work. In this case, from July 12, 2002 until September 18, 2002, the Grievant made no attempt to communicate with the Employer about returning to her job. There was no evidence that she followed the Section 26.04 procedure of requesting a leave of absence after the Section 26.03 Worker’s Compensation leave had expired. The Arbitrator found no evidence that the Employer acted arbitrarily.  The Arbitrator found that the rationale provided by Grievant was vague and largely unsupported by the evidence.  The Arbitrator DENIED the grievance but given the circumstances (and the fact that her original injury was caused by an inmate), allowed Grievant to substitute a letter of resignation for her termination.

