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HOLDING: 
The grievance is DENIED because it was untimely appealed to step 3 of the grievance process.
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The grievance was DENIED.

Grievant was a Corrections Officer at the Ross Correctional facility.  He was removed on April 8, 2002 for violating Rules 22, 40, and 42.  Rule 22 regarded falsifying, altering, or removing any official document.  Rule 40 regarded use of excessive force toward any individual under the supervision of the Department or a member of the general public.  Rule 42 regarded physical abuse of any individual under the supervision of the Department.  The Employer asserted that on November 7, 2001, while escorting an inmate from Unit 6 A to Segregation, Grievant used excessive force on the inmate which caused four of his front teeth to be knocked out. Following an investigation and pre-disciplinary hearing, the Grievant was notified on April 8, 2002 that he was being terminated from employment. The Grievant signed a grievance seven days later. However, instead of being filed at Step 3 with DRC Labor Relations within fourteen days of the discharge notification (Section 25.02 of the CBA), the grievance was mistakenly filed at Step 2 with the LRO at the prison, who promptly denied it the same day it was received. Afterwards, the grievance was not received at Step 3 until April 24, 2002 (two days beyond the 14-day time limit).

The Employer did not raise the timeliness issue in mediation. On October 22, 2002, the Employer notified the Union that the issue of timeliness would be raised at the arbitration hearing scheduled for November 19, 2002. At that time, the parties did not agree to bifurcate the issue of procedural arbitrability from the merits. The Employer raised the issue of procedural arbitrability, claiming that the grievance was untimely filed at step 3 of the grievance procedure.  The Employer also argued on the merits that the Grievant was removed for just cause, contending that the force used on the inmate by Grievant was excessive and rose to the level of abuse.  The Employer presented two witnesses and a video recording of the event that verified all but the actual action of the kick to inmate’s head by Grievant.  The Employer also presented evidence of a confession by Grievant to another Corrections Officer.  Furthermore, Grievant’s incident report was not accurate.

The Union labeled the Employer’s procedural argument as “disingenuous” and argued that the Employer modified any practice that the parties may have developed when the prison’s LRO responded to the grievance at Step 2. Furthermore, the Union asserted that the issue of timeliness must be raised prior to arbitration in order to be considered valid. The Union also made  procedural arguments  against the Employer on the basis of mishandling the tapes and denial of representation.  The Union attacked the credibility of the Employer’s witnesses.  The Union claimed the Employer failed to establish just cause and suggested that the Employer’s version of the events would have been impossible.  The Union also suggested alternative scenarios.

The Arbitrator DENIED the grievance because it was untimely filed at Step 3.  The Arbitrator noted that “arbitrators routinely dismiss procedural objections where it can be shown that parties have been cavalier about making deadlines and following their own grievance procedures.” However, in this case, the history of bargaining and contract administration showed that the parties did not take deadlines lightly. Both the contract and grievance forms contained explicit language about the deadline for disciplinary grievances. “It is significant that this language has existed for several years, has survived arbitrator’s decisions and the negotiations of multiple contracts.” Since the Employer and the Union have strictly enforced the deadlines in the grievance procedure in the past, the Arbitrator stated that he had an obligation to enforce the timeline.  

The Arbitrator found that the action of the prison’s LRO in responding to the grievance, did not serve to waive any time limits or procedural requirements.  He found key language in the contract showing that the parties anticipated this type of issue in section 25.01: “The receipt of a grievance form or the numbering of a grievance does not constitute a waiver of a claim or procedural defect.” The Arbitrator also found that the Employer avoided an attempt to “conduct its defense by ambush by waiting until the day of the hearing to raise the issue of timeliness”: it gave the Union approximately one month’s notice that it would be raising the procedural issue.  Grievant and the Union would have been well aware of the filing procedures for discipline.  Therefore, the Arbitrator DENIED the grievance on the procedural issue and was without jurisdiction to render a decision on the merits.

