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Grievance was denied.

The Grievant worked for the Division of Parole and Community Services as a Parole Officer in the Cleveland region.  The Grievant and another P.O. applied for a promotion to Parole Services Coordinator.  The Grievant had six months seniority over the other applicant.  After interviewing all of the applicants for the position, DR&C promoted the less senior employee.  Article 30.02 of the Parties’ CBA governed promotions. It mandates use of the following criteria when determining whom to promote:  “qualifications, experience, education, work record, and affirmative action.”  Based on these criteria, promotions are awarded to the most senior, qualified applicant, unless a less-senior applicant is “significantly more qualified.”  According to DR&C’s unilaterally developed definition, a junior applicant is “significantly more qualified” than a senior applicant when the junior scores at least two points above the senior for each year of seniority separating them.  When determining the an applicants’ score, DR&C will allow no more than 20 points for qualifications, 20 points for work related experience, 20 points for education and training, and up to 20 points for work job performance and discipline.  Ms. Gates scored 1 point higher than the Grievant.  The Union filed a grievance claiming that 1 point did not meet the definition of “significantly more qualified”, and that the Employer’s decision was unreasonable, arbitrary, capricious, and discriminatory.  Approximately 18 months after promoting the successful applicant on the one point difference, DR&C announced that it had undervalued the successful applicant’s experience by 8 points.  It was determined that both applicants were qualified applicants with strong records of performance.

The Union argued that the Employer’s decision was unreasonable, arbitrary, capricious, and violated Article 30.02 of the CBA.  The Union said that the additional 8 points awarded to the successful applicant was irrelevant since the decision to promote her was based on her original score of 68.  The Union further argued that one point couldn’t make her significantly more qualified.  Furthermore, the Union argued that the Employer’s arbitral precedent was irrelevant because it involved a 6.5-point difference, not a 1-point difference.  The Union said that a Seventh Circuit Court of Appeals decision was relevant to show that a different definition other than “significantly more qualified’ may be used in promotion decisions.  Finally, the Union argued that the Grievant deserved additional experiential points for his teaching experience at Lakeland Community College.

The Employer argued that the additional 8 points were fairly awarded and emphasized that the successful applicant was “significantly more qualified.”  The Employer said that the term “significantly more qualified” has remained unchanged in the CBA since 1986, and that the Employer’s ratio of 2 points for every one year of seniority was not unreasonable, arbitrary, or capricious, since it had been the standard applied in the past.  The Employer further argued that the Arbitral precedent was relevant because nothing had changed since the opinion was rendered.  The Employer also claimed the Seventh Circuit’s decision was irrelevant because that decision only dealt with racial discrimination.  Finally, the Employer argued that the Grievant did not deserve additional points for his teaching experience because of improper documentation.

The Arbitrator denied the grievance.  First, the Arbitrator concluded that the successful applicant’s additional 8 points were irrelevant because the Employer discovered the points 18 months after the promotion.  The Arbitrator also concluded that the Grievant should not be awarded any more points not only because of improper documentation, but because DR&C’s policy does not permit applicants for promotion to receive credit for duplicate training or experience.  Therefore, the Grievant was not eligible for any extra credit for any of the work done at the Community College while the Grievant was employed at DR&C.  Next, the Arbitrator concluded that the Employer’s definition of ‘significantly more qualified” was the correct definition and that the proper ratio to use was 2 points for every less year of experience.  Therefore, if two points equal one year of seniority, one point should equal six months seniority.  This was considered a reasonable standard.  Finally, the Arbitrator concluded that the Arbitral precedent introduced by the Employer was relevant.  Even though the point spread was higher when compared to this case, the principle and applicable ratio is still the same and still reasonable under the circumstances.  The Arbitrator rejected the view of the Union that the Seventh Circuit definition of “significantly more qualified” should be embraced.  The Seventh Circuit used a “clearly superior” standard.  The Arbitrator said that the Union was trying to supplant “substantially more qualified” with “clearly superior”.  Both these standards cannot serve the same capacity, and the parties already bargained for the “substantially more qualified” standard under their CBA.  Therefore, the Arbitrator denied the Grievance.   

