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HOLDING: Grievance is DENIED. The arbitrator found that the Employer had just cause to remove the Grievant for patient abuse. Although the only two witnesses were the Grievant and the patient, the arbitrator found that the Employer proved, through circumstantial evidence, that the abuse occurred.
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Grievance is DENIED.

Grievant was terminated for patient abuse; he struck a patient in the eye.  The patient had become agitated and began knocking over furniture and papers.  Mental Health staff told him to go to a “quiet room”, however the patient did not go to a quiet room.  Instead, he went to his room, where he continued to disrupt furniture in an agitated state.  Grievant entered the patients room, although he had no reason to do so, closed the door and two stories emerged as to what caused the patient’s eye injury.  The patient stated that Grievant punched him in the eye with his knuckles.  The Grievant stated that it was an accident.  Grievant did not complete an incident report.

The Employer argued that the eye injury was not an accident.  There was no reason for Grievant to be in the patient’s room and further, Grievant was acting suspiciously by closing patient’s room door behind him.  The Employer also argued that the fact that Grievant had not reported the incident to either supervision or any medical personnel was suspect.

The Union argued that the Grievant is a 12 year employee, and that he was friends with the patient and had simply been curious when he heard noises coming from the patient’s room.  The Union further argued that the patient did not have a bruise on his eye until the next day.  The Union also argued that this patient has a history of being able to “perpetrate a lie”, and it is unfair to terminate an employee based on a patient’s testimony.  

The Grievant and the patient were the only two witnesses to the event, so the Arbitrator was forced to rely on circumstantial evidence.  The Arbitrator reasoned that the Grievant had no reason to be in the patient’s room.  It was not in the Grievant’s job description, nor did anyone ask him to assist with the situation.  Therefore, the Grievant put himself in a precarious position by entering the room and closing the door.  If the Grievant was truly just worried about the patient, when he saw him sitting on the bed in his room, he should have no further reason to enter the room.  Further, if Grievant had truly accidentally hit the patient, he should have, as a veteran employee, at least notified someone immediately.  The Arbitrator found the Grievant’s behavior highly suspicious, therefore ruled that it was not an accident.  

