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HOLDING:  Grievance is MODIFIED.  The Arbitrator believed the Grievant was guilty of conduct unbecoming an officer, but she found that the off duty conduct was not “of such extreme nature that it severs the employment relationship.”  The arbitrator ordered the Grievant to be reinstated with no back pay. 
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Grievance is MODIFIED.

The Grievant, a Highway Patrol Trooper with eight years of service, was removed for Conduct Unbecoming an Officer.  While off duty, the Grievant, while intoxicated, went to a local restaurant and behaved in an offensive manner.  The Grievant attempted to swipe food from a customer’s plate, made disparaging comments about homosexuals, and comments about a waitress’ breasts.  Then the Grievant put a waitress in a “full nelson” hold.  When the waitress cursed at him and told him to let her go, the Grievant released her and grabbed her breasts for several seconds.  The waitress filed criminal charges, which are still pending.

The Employer argued that it cannot tolerate this type of off-duty conduct from one of its officers.  Patrons and employees of the restaurant knew the Grievant and knew that he was a Highway Patrol Trooper.  Other Highway Patrol Officers frequently dine at this restaurant.  The Patrol argued that it was embarrassed by the Grievant’s conduct.  The Patrol also claimed that the Grievant’s prior discipline reflects that he is untrustworthy.  The Patrol also noted that the Grievant expressed no remorse for his actions.

The Union claimed that there were conflicts in the evidence and testimony presented by the Employer.  Because the evidence was in conflict, the Union argued that the Employer did not prove the Grievant grabbed the waitress’ breasts and that he should be reinstated.

The Arbitrator found that the Grievant did engage in the misconduct as alleged by the Employer.  However, she determined that the Grievant and the waitress had a prior friendship and his behavior on the night in question was “horseplay gone way too far, precipitated by impaired judgment due to alcohol.”  She noted that the Grievant did not acknowledge that his comments regarding homosexuals or that being intoxicated in a public place where he was known as a Trooper were wrong.  The Arbitrator stated, “The Patrol has the right to expect that its officers while off duty will not engage in the undisputed behaviors exhibited by [the Grievant] . . .”  However, she found that the off duty conduct was not “of such extreme nature that it severs the employment relationship.”  Arbitrator Furman ordered the Grievant to be reinstated, with no back pay.

