ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER:  #1540

	OCB GRIEVANCE NUMBER:
	28-07-20000515-0037-01-14



	GRIEVANT NAME:
	Harold Miller



	UNION:
	OCSEA/AFSCME Local 11



	DEPARTMENT:
	Rehabilitation and Correction



	ARBITRATOR:
	Robert G. Stein



	MANAGEMENT ADVOCATE:
	David Burrus



	2ND CHAIR:
	Shirley Turrell



	UNION ADVOCATE:
	Mark Linder



	ARBITRATION DATE:
	August 15 and 31, 2001



	DECISION DATE:
	November 19, 2001



	DECISION:
	MODIFIED



	CONTRACT SECTIONS:
	Article 24



	
	


HOLDING:  Grievance is MODIFIED.  Because the case relied primarily on circumstantial evidence that was not corroborated by any testimony other than the investigator, the Arbitrator reduced the termination.  He found that a ten-day suspension was sufficient for the Grievant’s violation of placing himself in a position to be compromised by his contact with the co-conspirator.  
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Grievance was MODIFIED.

Grievant, a parole board member, was terminated from the Adult Parole Authority (“APA”) for violation of ORC 124.34 – dishonesty, malfeasance, and failure of good behavior; and actions that could compromise or impair the ability of the employee to effectively carry out his duties as a public employee.  The Employer terminated the Grievant after an inmate claimed that the Grievant conspired with an inmate and another individual to sell paroles.  The case received considerable media attention.  During the investigation, the Employer learned from inmates that “the lawyer” would facilitate the release of prisoners for a fee.  The Grievant was a graduate of law school.  While executing a search warrant from the co-conspirator’s house, the Highway Patrol found notes which detailed the scheme involving “the lawyer.”  The Grievant’s phone records also indicated that he received 140 telephone calls from the co-conspirator during an eighteen-month period.  When questioned, the Grievant admitted that he had contact with the co-conspirator through a mutual friend and that they had talked on the phone only about ten times.  The co-conspirator pled guilty to bribery and received a five-year sentence.

The Employer argued that the Grievant had facilitated the release of Inmate M by manipulating a risk assessment form so that it gave the inmate a more favorable rating.  For Inmate G, the Grievant allowed a shorter time between parole hearings than he routinely granted to other inmates.  The Employer argued that the co-conspirator would not have pled guilty to bribery for this scheme if he had not truly been guilty.  Finally, the Employer argued that the Grievant, by virtue of his position which enabled him to recommend that an inmate be released from custody, must be held to the highest standard.  It claimed that the evidence clearly demonstrated that the Grievant misused his authority to release convicts from confinement who had absolutely no legal right to be free.  

The Union argued that DR&C was unable to prove that the Grievant had participated in the pay-for-parole scheme.  It noted that the Grievant had been “exonerated by a jury of his peers in court and that he [was] innocent of any of the charges brought by DRC in this proceeding.”  The Union pointed to the fact that the Grievant had no knowledge of which inmates would appear before him because the cases are assigned randomly.  As for the risk assessment, the Union claimed that the Grievant either filled out the paperwork incorrectly through an innocent mistake, or that the necessary background material was not in the file.  The Union also noted that only the parole board has the authority to release inmates, the Grievant could only make recommendations.  Finally, the Union claimed there was a “total lack of any clear and convincing evidence,” no physical evidence, no eyewitness, and no supportive documents against the Grievant.

The Arbitrator modified the termination to a ten-day suspension.  He found that the Grievant placed himself in a position to be compromised by the co-conspirator and was not forthright about his contact with this person.  However, the Arbitrator found that the phone records did not demonstrate the true nature of the Grievant’s contact with the co-conspirator.  The Arbitrator stated that circumstantial evidence can be sufficient to prove guilt “if one is left with no other plausible explanation at the end of the evidence.”  In this case, the Arbitrator found there could be several reasons for the calls.  The Arbitrator noted that the Employer failed to produce the key witnesses who could have corroborated its version of the events which led to the Grievant’s termination.  Because the case relied primarily on circumstantial evidence that was not corroborated by any testimony other than the investigator, the Arbitrator reduced the termination.  He found that a ten-day suspension was sufficient for the Grievant’s violation of placing himself in a position to be compromised by his contact with the co-conspirator.  The Arbitrator also ordered the Grievant to have no personal contact or association with any persons known to be engaged in criminal activity for the remainder of his employment.

