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Grievance is modified.

This class action grievance was filed by OSTA when Staff Representatives (Union employees) Jack Moening and Ed Richardson were independently denied access to bargaining unit employees on Patrol time for the purpose of conducting interviews as part of Union investigations of active grievances. Richardson was also denied access to exempt employee Staff Lt. Ferris on Patrol time. Additionally, Lt. Ferris informed Richardson that it would be inappropriate to discuss the Phillips grievance with him. Both Moening and Richardson were compelled to conduct their Union business with the bargaining unit members involved on their (bu members) off-duty hours. The remedy sought includes overtime for the relevant employees who used their own time to meet with the two Staff Representatives, as well as the right to conduct such interviews with bargain unit and exempt employees on State time.

The Union stated that it has established an internal grievance review committee consisting of the President, Executive Director, and the General Counsel. This committee reviews all grievances to determine which shall go forward to arbitration preparation by the OSTA attorneys. The Union argued that Moening and Richardson were simply attempting to gather relevant information to be considered by the grievance review committee. Richardson stated that he has conducted similar interviews at the Lebanon post before with no interference from Management. The Union noted a joint stipulation that Staff Sgt. Chuck Linek, Central Office Human Resources employee and Management advocate, would testify that Management interviews witnesses and potential witnesses on Patrol time. The Union argued that it must be able to interview all witnesses, Union and/or Management, on company time to “level the playing field.”

Management noted that the Union has the burden of proof, and that it presented no evidence to establish that there is a contractual basis for the Union’s claims. There is no past practice to support such claims, Richardson’s statements notwithstanding. The Union has no contractual right to conduct a separate investigation of a grievance on Patrol time. Major Rick Corbin, Commander for Human Resources, testified that the Union is provided reasonable access to bargaining unit members prior to and after the filing of a grievance. Maj. Corbin stated there is no blanket policy disallowing Staff Representatives access to meet with bargaining unit members. He noted that the Union is allowed to meet with the grievant on Patrol time prior to arbitration of issue grievances. This is not the case with discipline grievances where Union members would not be paid for any time with a Staff Representative in any independent Union investigation of the facts and circumstances of such grievances. The Patrol has never permitted the Union to interview exempt witness on Patrol time. Maj. Corbin further noted that OSTA demanded and then withdrew it’s demand for paid time to prepare for arbitrations during the most recent round of contract negotiations.

The Umpire (as the parties refer to the Arbitrator) explained that she is limited by the language of Article 20 in her decision. She has no power to add to, detract from, or otherwise modify any terms of the Agreement. Umpire Furman found that Staff Representative Moening had no expressed Contractual right to meet with grievant Holland on Patrol time. She noted the Moening’s purpose for the visit was to check Holland’s version of the events surrounding his grievance. Likewise, Richardson’s attempt to meet with grievant Phillips occurred after the grievance had been processed through the pre-arbitration steps of the grievance procedure. While such contact is undoubtedly helpful to the Union’s grievance review committee in making it’s decisions, there is no obligation in the Contract on the Patrol to pay for this type of meeting. Umpire Furman also found no Contractual language to support the Union’s claimed right to interview exempt witnesses on Patrol time. While noting that the playing field is leveled for the Union under it’s rights in Articles 8 and Article 20, these rights do not extend past the initial steps (up to and through the Step 2 hearing (sic)). The Umpire wrote:


“The Union may interview and prepare its grievants and unit member witnesses for and through Step Two of the grievance procedure on company time, following the guidelines of Article 8.04 and Article 20. This right applies in either a discipline or an issue case. There is no contractual requirement that exempt witnesses must be made available for interview, either on or off company time. There is no monetary award.”

