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HOLDING: Grievance GRANTED in part, DENIED in part. The arbitrator found just cause for discipline for the charge of “Unauthorized /Misuse of State Equipment or Vehicle.” However, he did not find just cause for discipline on the charge of “Theft in or Out of Employment.” The penalty was modified from removal to a suspension and the Grievant was ordered reinstated without back pay.
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The Grievance was SUSTAINED in part. The arbitrator found just cause for discipline for the charge of “Unauthorized /Misuse of State Equipment or Vehicle.” However, he did not find just cause for discipline on the charge of “Theft in or Out of Employment.” The penalty was modified from removal to a suspension and the Grievant was ordered reinstated without back pay.

The Grievant was assigned as an Environmental Specialist 1, and he had over 20 years of service with ODOT. He was removed effective March 7, 2000 for violating work rules: Unauthorized/Misuse of State Equipment or Vehicle and Theft In or Out of Employment. This grievance was filed the same day. The Grievant worked at the Employer’s District 9 office in Chillicothe. An investigation was begun after it was detected that a computer at this location was being used to access unauthorized websites on the internet. The computer was traced to the Grievant, and it was found that he was able to defeat ODOT’s firewall, which denied employees’ computers access to certain sites.

No one ever directly observed the Grievant viewing inappropriate material on the computer, but circumstantial evidence together with the Grievant’s admissions establish that he used the computer to observe NASCAR information and sexually explicit material. An investigator examined the computer’s hard drive and concluded that the computer had visited approximately 62,360 websites  from Sept. 20 – Dec. 30, 1999, and few of the websites were work-related. The investigator estimated that the time involved in visiting all of those sites cost ODOT approximately $5,002.66 in lost hours.

The Grievant’s direct supervisor found little fault with the Grievant’s job performance. He received strong performance evaluations from 1997-1999.

The Employer’s argument that there was just cause for removal was based on a number of premises with which the arbitrator found fault:

1. That the Grievant’s misconduct constituted theft.

2. That a thorough, accurate investigation was conducted.

3. That there were no other factors that justified anything other than removal.

1. The arbitrator did not agree with the employer that “by browsing unauthorized websites while on duty, the Grievant effectively stole money from the Employer as if he had raided the Employer’s petty cash drawer.” In the arbitrator’s words, “the difficulty is that theft – as opposed to loafing in the restroom or on the internet – carries a heavy stench of social stigma that is and historically has been reserved for traditional thieves rather than for the lazy, the unmotivated, or the curious computer geek….the Grievant’s misconduct in this case is wholly distinguishable from rather than synonymous with traditional theft.”

2. The arbitrator found fault with the investigation. On cross-examination, it was revealed that the investigator advised the Grievant of his right to the presence of a union steward at the time of the first interview, but continued his questioning of the Grievant  even after the Grievant said he “probably should” have the steward present. The arbitrator remarked that during cross-examination, the Union “largely discredited” the investigator’s report and exposed significant weaknesses in the Employer’s case. He concluded that the inconsistencies in the investigator’s report and testimony “severely compromise his credibility and render his testimony or statements largely unacceptable, absent independent, corroborative evidence.” For example, evidence was introduced showing that the Grievant did not report for work on Dec. 4 and 11, but that the “activity summary” of computer use generated by the investigator showed that there were over 4,800 internet hits from the Grievant’s computer on those days. The evidence found to be reliable included the Grievant’s admission that he had used the computer to access NASCAR information and his personal checking account, that he accessed unauthorized websites in violation of ODOT directives and downloaded “offensive” material (as determined by the arbitrator).

3. The Arbitator considered the Grievant’s “unblemished” performance and disciplinary record as well as his over 20 years of service.

The Union argued that the Grievant was a victim of disparate treatment, citing examples of inappropriate internet use by other employees without discipline or with lesser penalties. However, the arbitrator discounted this defense because of the lack of detail for purposes of comparison.

The arbitrator decided that the Grievant is not guilty of theft, but that there was sufficient evidence to sustain the charge of unauthorized/misuse of state equipment. Considering the Employer’s penalty table for the charge, the mitigating factors above and the aggravative factor – the adverse impact of Grievant’s behavior on the Employer’s trust and confidence and the time lost surfing the internet, the Arbitrator held that the Grievant should incur a stiff penalty short of removal. He was reinstated without backpay.

