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$

SUBJECT:
ARB SUMMARY #1462



TO:
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Service Employees International Union, District 1199
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Grievance was denied.  

This grievance was filed on behalf of Health Service Policy Specialist Seth Young alleging that Management violated Article 7 of the Contract by not adhereing to the terms of a settlement agreement of a previous grievance (14-00-19970627-0011-02-11) filed by Mr. Young. This was an eleventh hour settlement reached with the assistance of Arbitrator Frank Keenan on the day he was scheduled to hear the merits of 0011. As a result of a previous arbitration Arbitrator Keenan had awarded the grievant a promotion from Health Plan Specialist (pay range 12, step 7) to Health Service Policy Specialist (pay range 14, step 7). On 06/26/97 the grievant was probationarily demoted to pay range 12, step 4. The terms of settlement for 0011 granted the grievant a promotion to Health Services Policy Specialist, but did not specify which step of the pay range the grievant would be assigned. Upon receipt of his initial paycheck following the settlement the grievant became aware that he was being compensated at step 4 of pay range 14 instead of step 7 (his step prior to having been demoted). Following unfruitful discussions with OCB and ODH, the grievant/union filed the instant grievance in an attempt to obtain arbitral authority to compel Management to honor the terms of the settlement of 0011 as understood by the Union.

Management initially argued that this grievance was untimely filed. The grievant should have filed the grievance when he received that first post-settlement paycheck on June 19, 1998. Management’s primary argument was that this grievance is not substantively arbitrable. This grievance arose from an alleged violation of a settlement agreement. Settlement agreements are not addressed within the four corners of the Contract. Alleged violations of a settlement agreement do not violate any provision of the Collective Bargaining Agreement.

The Union argued that the grievance was not filed until October of 1998 because it is an ongoing grievance or a continuing violation. Everytime the grievant receives a paycheck where he has been paid at Step 4 of pay range 14 Management commits a new violation. Also, the grievant and the Union were not sitting idly by, but were pursuing other avenues of possible resolution (e.g., appeal to OCB). The Union was acting with due diligence, and this grievance was filed only when these other avenues closed for the Union. As to substantive arbitrability, the Union pointed to Article 43 to support its contention that the Contract can be used to grieve violations of settlement agreements.

The Arbitrator was pursuaded by the Union’s due diligence and continuing violation arguments, and he found no procedural flaw as argued by Management. However, he agreed with Management that the Contract does not anticipate nor allow for the grieving of settlement agreements. The Arbitrator stated that Contract Articles 7.02A and 7.07E-1, when read together, “establish an intent to arbitrate only those grievances that involve an “alleged violation, misinterpretation, or misrepresentation of a specific article(s) or section(s) of the Agreement”.” Ultimately, that specificity proves fatal to the substantive arbitrability of this grievance. Additionally, the Arbitrator emphasized the clearly stated language of the settlement agreement whereby the parties agree that it shall not be precedent setting, and that it shall not be used in any future arbitration, except to enforce the terms of this Agreement.” The Arbitrator ruled that this grievance was not substantively arbitrable, and the merits of the grievance were not addressed.

