ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER:  #1402
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	Robert G. Stein
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	September 15, 20, 1999
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	DECISION:
	MODIFIED
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	Article 24




HOLDING:  Grievance is MODIFIED. Grievant W was terminated for falsifying an official document and interfering or failing to cooperate in an official investigation or inquiry related to the use of force against an inmate. As compared to the other correctional officer involved in the incident, the arbitrator did not find that the Grievant’s conduct was egregious. He was reinstated with no back pay.
COST:
$1,925.00

	SUBJECT:
	ARB SUMMARY #1402 and 1403



	TO:
	ALL ADVOCATES

	FROM:
	MICHAEL P. DUCO



	AGENCY:
	Rehabilitation and Correction

	UNION:
	OCSEA/AFSCME Local 11

	ARBITRATOR:
	Robert G. Stein

	STATE ADVOCATE:
	Rhonda Bell

	UNION ADVOCATE:
	Mike Hill



	BNA CODES:
	118.01 – Discipline in General; 118.6485 – Falsification of Records DR&C; 118.6496 – Excessive Force-DR&C/DYS; 118.6481 - Dishonesty


Grievance was MODIFIED (1402).  Grievance was DENIED (1403).  

Grievant W (Award number 1402) was employed for seven years as a Corrections Officer (“CO”).  Grievant G (Award number 1403), also a CO, was employed for eight years.  Grievant W was terminated for falsifying an official document and interfering or failing to cooperate in an official investigation or inquiry.  Grievant G was terminated for failure to follow post orders and use of excessive force on an inmate.  The incident leading to the Grievants’ termination occurred after another Corrections Officer responded to an inmate’s call and was struck by the inmate through the food slot in his cell door.  This Officer was not seriously injured, but reported the incident to the Grievants and another Corrections Officer (“Officer B”).  The inmate was known to have violent tendencies.  Grievant G got the keys to the inmate’s cell door.  Grievant G opened the inmate’s door and challenged the inmate to hit him.  Grievant G struck the inmate three times.  Both Grievants then subdued the inmate and handcuffed him.  In his written statement and during the Use of Force investigation, Grievant W covered up the incident by providing a false account of what transpired during the incident.

The Employer argued the Grievants, with malice aforethought, went into the inmate’s cell to punish the inmate for striking their co-worker.  The Employer claimed the Grievants had no reason to enter the cell, especially given the fact that the inmate was behind a locked door and could do no harm to anyone.  The Employer also claimed the Grievants further compounded their misconduct by lying on their incident report forms and during the Use of Force investigation.

The Union argued the Grievants acted properly in their confrontation with the inmate.  The Union also argued that Officer B was not a credible witness because he changed his story when asked about the incident during the Use of Force investigation.  Finally, the Union challenged the sufficiency of the Employer’s evidence against the Grievants.

The Arbitrator held the weight of the evidence supported the Employer’s contention that Grievant G used excessive force on the inmate.  The Arbitrator found Grievant G’s actions to be a “blatant exercise of brute force.”  The Arbitrator found the Employer’s argument that the Grievants should not have entered the cell to be persuasive.  The Arbitrator found that Grievant W’s actions were not as egregious, however.  The Arbitrator stated that Grievant G took the lead in this case and committed physical violence against the inmate.  Grievant W, on the other hand, did not strike the inmate and did not physically assist Grievant G in striking the inmate.  Grievant W did attempt to cover up the incident and for this violation, the Arbitrator imposed a time-served suspension.  Grievant G’s grievance was denied in its entirety.  Grievant W was reinstated with no backpay.

