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Atbert Hyland grizvance

The facts in this case do not support the Union’s contention that Inmate Massey was
ing a falsehood. What is missing here is a motive for Massey and ali the immutes to

fic and o place the employment of Officers Hines, Hytand, and Osbome in jeopardy. Officer
Hines testified that e didn™t even know Masscy or Kocak Officer Osbome testified that
fomste Kocak hated im.  Huwever, most of the other witnesses for the State and the Undon
paintada‘pictureoftnmatei{wakusmeonewhcwasachmniccomptainarandhadu'onbie
with everyone and everything. Officer Hyland's testimony did not hetp to establish the basis
for a motive for Inmute Xocak, Massey, and other fmates to conspire against the three
Grievants.

The Employer has the burden of proof in this mater, and Ms. Bell presented a very
well organized and convinoing case. Testimony from porters Johnson and Umphries and
fmmtes Powell, Jordan, Lederer, and Kirk, corroborate Massey's statement. Inmate Kocak's
Teputation for being difficolt was legendary {See Caprain Payne’s testimony), and the
description of his offensive behavior provided a plausible motive for the Grisvant’s actions.
Offivers Osbomne and Hyland worked in the fsolation Unit for a considerable pariod of time
wdmﬁﬁmﬂmmeywevafmdﬁmmmmmmmMﬁmsWM
mesefacmSemmpmﬁdnafamdaﬁmfwtheEmpiwu’scmmdfurmepmmbiﬁty
of the Grievants’ actions. In the words of the well respected Arbitrator Sarnoe] Kates,

“The arbitrotor as the Trier of fact, must seek to find the travh from the credible
evidence. The personal interest of the wimesses is a factor to be tuken into actourt, as ulso
must the nature of their testimorty, thelr demeanor on the witness stapid, ond ol the other
factors appearing in evidence... " (Koppers Co. Inc. 68-1 ARD 8084 at 3307 (Kutes 1967)

1t s Tecogmized that potygraph testing is commonly nsed dy public employers and by
the private sector. In the instant matter the Employer submitted potygraph evidence in order
o substantiate the trathfulness of Inmate Massey's testimony. However, in submitting
polygraph evidence it is critical for the party proffering the evidence to have the polvgrapher
present. Tt has long been recognized that the expertise of the polygraph examiner is a key
component if such evidence is to be given even minimal significance. In the words of
Arbitrator Loskin:

“The machine ard 713 componert parts are only as good as the person
performing the tests, and the value of the findings is the result of experience,
guaiifications or inexperience of the operavor of the machine.” (Jones, “Truth" When
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the Polygraph Operator Sits as Arbitrator for Judge): The Deception of

Detection” in the Diagnosis of Truth and Deception,” TRUTH, LIE DETECTORS,
AND OTHER PROBLEMS IN LABOR ARBITRATION, Proceedings of the Thirty-
first Annnal Meeting, National Acaderny of Arbitrators, 7. Stern and B. Dennis, eds.
{Washington BNA Books, 1979), p. 97 n, 55)

Without getting into a discussion of the merits of polygraph evidence, it is concluded
that the polygraph evidence in this case canmot be considered without the accompanying
testimony of the polygrapher. .

Noonewasseriouslyh:jumdinthismmet,anditisunciearwheﬁmﬂmGﬁevams’
mmmmmmemwbm-upmmxm Tt is conceivable that they may
bhave just wanted to intintidate Kocak with Massey’s presence. The Grievants were in control
of this situation and Inmate Massey onty knew what he was told. Nevestheless, even the
imentwcarryoutﬂﬁstypeufacﬁonisaseﬁommmerandtheﬁmployerhadaﬁghtto
address it. Acts of retaliation of this nature are a health amd safety risk, are unprofessional,
canseﬁnustyaﬁeﬂﬁcmpulaﬁonuftheDepmﬁneMofConwﬁons,andaremompmﬁedby
enormous financial liability. I find the Employer had just cause to discipline the Grievants
for violation of Rules 1, 8, 25 and 39.

Grievance demied.
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