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HOLDING:  Grievance DENIED.  Public Health Nurse Specialists grieved the pay range at which their positions were classified.  Using the point-factor analysis system, the pay range assigned to the nurses was one point away from being classified in the next higher pay range.  The Arbitrator found that there was a presumption that the Employer exercised considered professional judgment in determining the pay range, and that the Union did not meet its burden in overcoming that presumption.
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Grievance was DENIED.  

The Union submitted the classification of Public Health Nurse Specialist, pay range 12, for classification review in accordance with Article 39 of the Collective Bargaining Agreement (“CBA”).  The Department of Administrative Services (“DAS”) Classification and Compensation Unit determined that the Public Health Nurse Specialists should remain in pay range 12.  The Public Health Nurse Specialist classification accrued 105 points under the scoring system.  Pay range 13 begins at 106 points.  

The Employer argued that DAS conducted a “fair and reasonable review” of the classification in question and gave it an objective rating.  The rating was obtained by using one informed grader and two blind graders “who all arrived at a single conclusion:  the Public Health Nurse classification was properly placed in pay range 12.”  The Employer argued that the Union failed to meet its burden of proof to show the arbitrator that the Public Health Nurses should have been assigned to a higher pay range classification.

The Union argued that the Employer denied “crucial consideration” to certain areas of the Public Health Nurse classification.  It argued that had the Employer given more consideration to certain areas of the classification scoring system, it would have awarded one more point to the Public Health Nurse classification.  One more point would have placed the position in the higher pay range.

The Arbitrator noted that the Union carries the burden of proof in this matter.  “The Union must prove with a preponderance of the evidence that the Employer erred in its point factor analysis of the position of Public Health Nurse Specialist.”  He also stated that in his review of the Employer’s decision, he looked to see whether the Employer “avoid[ed] arbitrary or capricious conduct.”  Arbitrator Stein stated that “if [the Employer’s] judgement is found to be considered judgement (professional in its conduct and in consideration of all the material facts) it carries a presumption of accuracy.”  (Emphasis in original.)  

Arbitrator Stein listed the evidence the Union must present to show that the Employer’s decision was not one of “considered judgment.”

“[I]n reviewing the Employer’s Article 39 decision, an arbitrator should focus upon the content of the record as considered by DAS and the procedural integrity and consistency demonstrated by DAS in rendering its judgement.  The burden and focus of the Union need to be on demonstrating that the Employer erred in one of three ways:


1.  The Employer did not consider all of the relevant facts and/or;


2.  The Employer conducted the classification review in an arbitrary or capricious 


         manner and/or;


3.  The Employer incorrectly applied its standards.

If none of these points are demonstrated by a preponderance of the evidence, the Employer’s judgement must stand and must be presumed to be more valid than any decision which could be rendered by an arbitrator . . .

(Emphasis in original.)

After applying the above test to the evidence presented by the Union in this case, the Arbitrator found that the Union failed to demonstrate “with a preponderance of the evidence” that the Employer failed to consider all the relevant information.  He held that the Employer exercised considered professional judgment in rendering its decision on the classification of the Public Health Nurse Specialists.

