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HOLDING:  The Grievance is DENIED.  Grievant was terminated for failing to meet production expectations, neglect of duty and insubordination.  The Grievant had been counseled on his failure to meet production expectations, and repeatedly refused the direct orders of his supervisors to return to his work area.  Instead, the Grievant spent time sending and receiving e-mails and on personal telephone calls.  On several occasions, the Grievant disrupted the work place by being loud and abusive towards his supervisor.  After receiving a pre-disciplinary notice for his behavior, the Grievant was again insubordinate towards his supervisor.  The pre-disciplinary meeting was reconvened and the penalty was changed from suspension to termination.  The Union argued that the Employer used a flawed process to determine the Grievant’s work production “expectations,” that the instances of insubordination were not supported by the facts, and that the Employer did not follow the principles of progressive discipline.  The Employer argued that the Grievant’s behavior was insubordinate and that it was supported by testimony in the record.  Because of the serious and repeated nature of the Grievant’s offenses, the Employer felt that termination was its only recourse.  After considering both mitigating and aggravating factors, the Arbitrator denied the grievance in its entirety.
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Grievance was DENIED.  





	This grievance arose as a result of the termination of the Grievant on February 20, 1998, for Neglect of Duty-Work Production, and several instances of Insubordination.  The Grievant was employed by the Bureau of Workers Compensation (“BWC”) as a file clerk.  It was his responsibility to file claims at the Main File Room (“Mayfil”).  His supervisor determined that he should be capable of filing at least 400 claims per day, not including misfiled claims.  This work production “expectation” was communicated to the Grievant.  According to the records kept by the Grievant, he only filed between 100 and 150 claims per day.  This total also included improperly filed claims which inflated his daily totals.  Other file clerks were filing approximately 500 claims per day.


	On January 7, 1998, the Grievant’s supervisor asked to meet with the Grievant in her pod to discuss a grievance meeting that the Grievant was required to attend later in the day.  Some “friction” developed between the supervisor and the Grievant.  Because of this meeting, the Grievant filed a grievance against the supervisor, claiming that she had been “verbally abusive and or [sic] unprofessional during their conversation in her cubicle.”  Later in the day, the Grievant gave the grievance form to the supervisor and demanded that she sign it.  The supervisor refused and stated that she would respond to the grievance within the contractual time frames.  During the ensuing argument, the Grievant made “loud disruptive remarks.”  Several times, the supervisor directly ordered the Grievant to lower his voice, but he refused.  The supervisor warned the Grievant that he could be disciplined if he did not obey her direct order to lower his voice, but he again refused to comply.  The supervisor finally initialed the grievance form and returned it to the Grievant.


	Some minutes later, the supervisor attempted to deliver a document regarding the grievance meeting to the Grievant.  This document authorized the supervisor to release the Grievant with pay so that he could attend the meeting later in the day.  The Grievant stated that he was ill and refused to accept the document.  He then ran into the bathroom, coughing and gagging.  After the Grievant left the bathroom, the supervisor again attempted to deliver the document to the Grievant and he again refused.  The supervisor directly ordered the Grievant to accept the document.  He refused and only accepted the document later in the day.  


	On January 8, 1998, the Grievant was ordered to leave files half-way out of the filing cabinet so that his supervisor could spot-check his work.  The Grievant refused and told his supervisor that he was not stupid.  When the supervisor discovered that the Grievant had not left the files partially out, she again gave him a direct order to leave them half-way out.  The Grievant again refused.  Later in the day, the supervisor gave a written memorandum to the Grievant informing him that he had disobeyed her direct order and of the consequences of his behavior.


	On February 3, 1998, the Employer notified the Grievant that it would convene a pre-disciplinary hearing on February 6, 1998, to review the above incidents.  On February 5, 1998, the Grievant again engaged in insubordinate conduct.  He arrived at work at 8:30 a.m., but did not begin filing claims until 11:15 a.m.  The Grievant spent this time sending and receiving personal telephone calls and e-mails.  The Grievant’s supervisor ordered the Grievant to finish his personal business and begin work.  The Grievant did not do so.  The supervisor then ordered the Grievant to begin working on the files no later than 11:00 a.m.  The Grievant continued working on his personal business until 11:15 a.m. when he finally began filing claims for the day.  Because of this incident, the pre-disciplinary hearing was reconvened on February 9, 1998, to discuss this additional act of insubordination.  The Grievant was notified of the hearing and that the penalty now included the possibility of termination.  Based on the above violations, the Employer terminated the Grievant on February 20, 1998.


	The Union argued that the insubordination charges were insupportable.  It claimed that the January 7 incident was a “fabrication to enhance the severity of the Grievant’s discipline.”  The charge regarding the January 8 incident was insupportable because the Grievant complied with his supervisor’s direct order when he accepted the document about the grievance meeting from his supervisor.  The Union also argued that the February 5 incident was insupportable because the supervisor rescinded her first direct order and gave the Grievant additional time to complete his personal tasks.  The Union next argued that the Employer did not properly notify the Union of the Grievant’s production expectations and used a “flawed process” in establishing these expectations.  It then claimed that the Grievant was subject to disparate treatment by the Employer.  Lastly, the Union argued that the Employer did not follow the guidelines of progressive discipline because the Grievant had only a one-day suspension on his record at the time of his termination.  It supported this claim by arguing the Employer had stacked charges against the Grievant and had imposed a penalty that was not commensurate with the offense.


	The Employer argued that there was sufficient testimonial and documentary evidence in the record to support the insubordination charges for the January 7 and 8, and February 5 incidents.  It also argued that it had properly created the Grievant’s work expectations and that these were properly communicated to the Grievant.  In response to the Union’s argument that the contractual provisions on creating and implementing work rules were violated, the Employer argued that there is a distinction between work rules and expectations.  It also claimed that the parties have a past practice of recognizing this distinction.  Finally, the Employer argued that it need not adhere to the principles of progressive discipline when the circumstances indicate that a deviation is necessary.  The Employer’s work rules provide for such deviation when necessary “due to the severity of the incident or other good business reasons.”  The Employer argued that, in this particular case, the Grievant’s repeated and continual acts of insubordination adversely impacted its ability to manage the workplace and thus, termination was the necessary course of action.


	The Arbitrator first addressed the insubordination charges.  He pointed out that to prove a charge of insubordination, “an employer must show that:  (1)  the order in question was ‘clear and specific enough to let the employee know exactly what is expected;’ and (2)  ‘the employee was told exactly what the penalty will be if he or she refuses to comply.’”  Adolph M. Koven & Susan M. Smith, Just Cause  The Seven Tests, 79 (2d ed. 1992).  The Arbitrator found that during all three incidents, the Grievant was given clear and specific orders that were sufficient to let him know what was expected of him.  The Arbitrator also found that during the January 7, 1998, incident, the supervisor informed the Grievant that he could be disciplined if he did not comply with her order.  Arbitrator Brookins held that informing the Grievant of the exact nature of the penalty was not necessary.  “No supervisor can necessarily predict the exact measure of discipline that will be imposed for a given type or level of insubordination.  It suffices to inform the employee that his behavior is sufficiently unacceptable to trigger discipline.”  


	The Arbitrator found that the supervisor did not inform the Grievant that he could be disciplined for his behavior during the January 8 and February 5, 1998 incidents.  However, Arbitrator Brookins did not find this to be a fatal flaw.  He stated, “[T]here is reason to believe that, under these particular circumstances, notification of disciplinary consequences was unnecessary.”  (Emphasis added.)  The Grievant had already been suspended for insubordination.  As a former union steward, the Grievant presumably knew the consequences of disobeying direct orders.  The Grievant had already been warned on January 7 of the consequences of his insubordinate behavior.  The Arbitrator stated, “In this instance, [. . .] it is highly unlikely that the Grievant needed such warning because he scarcely could have forgotten that adverse actions accompany such disobedience.”  (Emphasis added.)  Arbitrator Brookins expressly limited the relaxed warning requirement to the facts of this particular case.


	The Arbitrator next discussed the Union’s argument that the Grievant should not be disciplined for failing to meet work “expectations.”  The Arbitrator found that the Grievant had been properly notified that his failure to meet work expectations would result in discipline, and whether or not the Employer had notified other employees of the disciplinary component of expectations was irrelevant “in this dispute.”  (Emphasis in original.)  The Arbitrator also found that there was no evidence to suggest that the Employer’s process for determining the Grievant’s production expectation was flawed.  He found that the Grievant was not harmed by the expectation that he file 400 claims per day.  The Arbitrator reasoned that other employees filed 500 claims per day on average, and that the files assigned to the Grievant were the easiest to file.


	Finally, the Arbitrator addressed the argument that the discipline imposed by the Employer was not progressive.  The Arbitrator found that the Employer “is not obliged to scrupulously adhere to the principles of progressive discipline irrespective of the circumstances surrounding an employee’s misconduct.  It is, in other words, a well-accepted principle of labor-management relations that some circumstances justify abandoning the progressive disciplinary path.”  The Arbitrator pointed to three factors which justified a deviation in this case:  1)  the nature of the Grievant’s misconduct, 2)  the proximity of the Grievant’s misconduct in relation to where other employees were working, and 3)  the continuing pattern of the Grievant’s insubordinate behavior.


	After considering mitigating factors, such as the Grievant’s seven years of employment and only one prior discipline on the record, the Arbitrator denied the grievance.  Arbitrator Brookins found that the aggravating factors, especially the seriousness of the Grievant’s misconduct, weighed in favor of upholding the termination.  Consequently, the grievance was denied in its entirety.


