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HOLDING: Grievance was Denied. The grievant did not meet the requirements set forth in the contract to be eligible for Adoption/Childcare Leave.
Facts: On April 14, 2013 the grievant’s significant other gave birth to a boy. On May 8, 2013 the grievant was granted co-custody of the boy by an order of the Toledo Juvenile Court. On May 8, 2013 the grievant submitted paperwork requesting childbirth/adoption leave. The Employer denied the request. At the time the grievant and her significant other were not married and could not be married in Ohio. Adoption by the grievant was also not possible unless the birthmother gave up her legal right to the child. 
The Union argued: The grievant was discriminated against because of her sexual orientation. This prohibited her from marrying her significant other at the time, but they did become married later. The grievant could not file for adoption, because Ohio law did not recognize co-parenting adoption. In light of the court’s order, the grievant was not treated as an equal parent by the Employer. You must look at the reasoning behind Section 49.09, rather than its literal interpretation. It was for bonding and adapting to the new child. By taking nearly two (2) months to deny the request, the Employer mislead the grievant into thinking the request would be granted.
The Employer argued: At the time of the birth, the grievant and her significant other were not married, or could they be under Ohio law. Nor could the grievant adopt the child without the biological parent giving up her parental rights to the child. The grievant did not meet the requirements of the precise language of Section 49.09 of the contract. The court order was for co-custody, not adoption. While other aspects of the contract cover relationships such as legal guardianship or in loco parentis relationships, those relationships are not included in the benefit sought by the grievant. 
The Arbitrator found: The law was the law at the time of the birth and the Arbitrator must review the matter in that context. The issue of discrimination under Article 7 was not raised in the original grievance. Therefore, the information regarding discrimination presented by the Union is not to be considered, as the Employer made its decision purely on the language of Section 49.09. Grievance was Denied. The grievant did not meet the requirements set forth in the contract to be eligible for Adoption/Childcare Leave. The language is clear in the contract, there is no room for the Arbitrator to resort to any type of interpretation.
