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1. SUBMISSION

This matter came before this arbitrator pursuant to the terms of
the collective bargaining agreement by and between the parties, the
parties having failed resolve of this matter prior to the arbitral
proceedings. The hearing in this cause was scheduled and conducted at
the Orient State Prison, Orient, Ohio, on April 1, 1994, whereat the
parties presented their evidence in both witness and document form. The
parties stipulated and agreed that this matter was properly before the
arbitrator; that the witnesses should be sworn and sequestered and that
post hearing briefs would not be filed. It was upon the evidence and
argument that this matter was heard and submitted and that this opinion

and award was thereafter rendered.

I1. STATEMENT OF FACTS

The grievant in this matter became involved in a series of events
on March 26, 1993. Those events, as well as the disciplinary background
of the grievant, lead to the termination of the grievant. The

grievant's prior discipline record revealed the following:

"3/12/90 1D Refusal of Mandatory OT VR
3/12/90 10 Obscene Statements WR
4/02/90 9  Sleeping 3 day
4/26/90 1B Improper Notification VR
5/21/90 1B " " WR
5/31/90 4 Carelessness VR
2/08/91 3C Refusal of Mandatory OT WR
4/01/91 3c " " WR
7/22/91 3A AWOL WR
7/22/91 3K Excessive Absenteeism WR
1/06/92 3D Call In Procedures VR
3/17/92 3C
9  Failure to carry out/

poor judgment 5 day
9/24/92 3D Call In procedures WR
10/30/92 3D WR



1/08/93 3C
11 Sleeping 3 day
2/12/93 3C Refusal of Mandatory OT 2 day"

It might be noted that the contract contained language concerning
progressive discipline. The important language of the progressive

discipline language, namely 24.02 revealed the following:

"94.02 -—- Progressive Discipline

The Employer will follow the principles of
progressive discipline. Disciplinary action shall
be commensurate with the offense.

Disciplinary action shall include:

A. One or more oral reprimand(s) (with
appropriate notation in employee's file);

B. One or more written reprimand(s);
C. One or more suspension(s);

D. Termination."

In this particular matter the grievant, given his disciplinary
record, was terminated when the following activity occurred, as alleged,
by the employer. The language referred to below appeared in the notice

of disciplinary action dated June 15, 1993:

'you refused to follow Direct orders, given
to you by Lt. Williams, to take an inmate on an
emergency medical trip. This inmate was thought
to be having a heart attack. You also did not
follow Lt. Williams order to put the inmate on the
bench outside Base 5 mnear the Captain's Office
instead placing the inmate in Security Control.
Lt. Williams ordered you to report to the
Captain's Office after this had taken place and
you did not, even though you were called by
walkie-talkie and Institutional P.A. system.



Later, the same day, you refused to work Mandatory
Overtime on Second Shift, telling Lt. Williams
"Fuck It, I'm leaving.'"

To that, a timely protest was filed and it revealed the following:

"This grievance is being filed on behalf of Co. G.
Harris as a written appeal to a removal issued
this Employee for alleged violations of E.C.0.C.
rules. We are filing under 24.01 because the
union feels management has failed to establish
just cause! We are also filing under 24.02
because we feel management abused its right to
discipline by dissuing this employee (2) 5-day
suspensions within a 3 week period thus
stockpiling charges + discipline in a effort to
remove said employee!"

It might be noted that this was a two page grievance but neither
party could find the second page and it never found its way into the
record therefore. The statement immediately hereinabove stated 1is
merely first portion of the grievance. It was conceded by both parties
that the grievance (presumably on the second page) also contained
arguments concerning the denial by the employer of the grievant's
request for access to the employee assistance plan; of the denial by the
employer of a discrimination claim by the grievant since the grievant
was not placed on a last chance agreement as were white employees and a
denial to award progressive discipline to the grievant rather than

termination.

The grievant was employed and assigned at Orient State Prison as a
correction officer, relief man. His duties revealed that he would

relieve others from their workload and do other assigned classified



. work. On March 26, 1993, the grievant appeared early for work and was
asked if he wanted to make an early trip to the Ohio State University
Hospital to transport and stay with a prisoner while the prisoner was
physically examined or until he, the grievant was released. The
grievant indicated and stated that he did not desire to go "on-the-

clock" early.

Thereafter, and at approximately 10:30 a.m., while "on~-the-clock”
the grievant was assigned another prisoner for transfer to the Ohio
State University Hospital. The grievant appeared at the dormitory in
which the inmate was housed and the inmate refused to be taken to the
Ohio State University Hospital, a distance of some tﬁenty—five minuteé
away by van on a direct highway route. The grievant called‘ﬁis guperior
who then had an officer handle the situation. The officer could not
cajole or convince the inmate to go to the hospital and the inmate was
given a choice of signing off a waiver sheet at the local dispensary or
in the alternative be taken to the hold and detained in that area until
the grievant either signed the waiver or agreed to the hospital
treatment. The grievant refused going to the local dispensary on the
facility grounds to sign off a waiver. The lieutenant, according to the
lieutenant's testimony, told the grievant to take the iﬁmate to post 5
and hold him there until the grievant was assigned to the hold by the
officer. The grievant instead of taking him to post 5 took the inmate

directly to the hold and signed him in.

At any rate, the inmate suffered a heart attack after the transfer
to the hold was made. The same officer was called and instructed the

grievant to immediately transport the prisoner to the hospital. That
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order occurred at approximately 1:30 p.m. The grievant told the
lieutenant who assigned him that duty that he could not go, because his
auto ride back to Dayton, Ohio, where he lived (approximately one hour
away) would leave without him and he, the grievant, would get back late
from the Ohio State University Hospital, mno doubt, and would be unable
to get home because of lack of transportation. The grievant was told to
report to the lieutenant's office while the lieutenant handled the
emergency otherwise but the grievant never showed. The lieutenant found
another ride for the inmate and the inmate was taken away at

approximately 1:35 p.m. or 1:40 p.m. for emergency care.

Another activity dinvolving the grievant that day was that the
grievant was placed on mandatory overtime pursuant to the cphtract. At
the end of the day the grievant again stated to the same lieutenant that
the reason why he could not take the mandatory overtime was the same
reason he could not go to the hospital at 1:30 p.m. in that he would
lose his transportation home. The grievant allegedly stated to the

lieutenant, "Fuck it, I'm leaving."

As to the first episode of taking the grievant to the hold rather
than the waiting station for the hold, the grievant stated that he
misunderstood the lieutenant and took the grievant intentionally and
directly to the hold rather than to the waiting station for the hold.
The lieutenant at hearing stated that he made a direct order fo the
grievant to take the inmate to the waiting station for the hold and as
to that incident the grievant believed that the lieutenant was unclear
and the lieutenant believed that the grievant directly disobeyed his

order.



As to the situation at 1:30 p.m. the grievant stated that there is
a pecking order of assignments. The grievant stated that if a
transportation officer is available, that officer must be assigned the
duty of transporting a prisoner to the hospital. The grievant further
stated that if there is a junior relief persom, then that junior must be
assigned before the senior relief person. The grievant further stated
that there was both a transportation officer and junior relief person
and that he refused that workload on the basis that those two others
were available and that he would miss his ride home, if he, the
grievant, went to the hospital on assigmment. It might be noted that
both parties, i.e., the employer and union égreed that the situation
involving the inmate was one of an emergency and that it had to be deali

with immediately.

In another situation of that day, it might be noted that the
contract of collective bargaining has a mandatory overtime clause. It
might be noted however, that that mandatory overtime may be waived by
the signature on a mandatory overtime refusal notice. That mnotice

stated as follows:

"TO: SHIFT COMMANDER

FROM: CORRECTTONAL OFFICER

SUBJECT: MANDATORY OVERTIME REFUSAL NOTICE

1 acknowledge that I have been ordered to work
mandatory overtime on the date indicated above in
accordance with Article 13.07 of the AFSCME

Contract.

I am, however, unable to comply with this order
due to medical/other reasons. In refusing this



order, I acknowledge that I have seventy-two (72}
hours to provide you with written documentation
that will provide mitigating circumstances
supporting that I am not engaging in such refusal
without cause.

1 further acknowledge that should I mnot provide
guch documentation or the documentation 1s not

sufficient, I may be in violation of an Employee
Rule of Conduct."

The grievant refused to sign that particular notice but took the
time card out of the lieutenant's hand at the end of the day, refused to
sign the waiver for the mandatory overtime, punched out and then left
the facility at 3:00 p.m. The grievant was further heard to say, "Fuck
it, I'm leaving," to the lieutenant who assigned the mandatory overtime.
Further, no logical answer was given by the grievant cqpcerning his
failure to show up in the lieutenant's office at thé time the 1:30 p.m.

order was refused.

Thus, it is from all of these events as well as his record that
caused the grievant to be terminated. He was terminated because of his
prior record; because he failed to carry out the delivery of the inmate
to the waiting station hold area; because he refused to take an inmate
to the hospital on an emergency basis; because he failed to appear in
the lieutenant's office when ordered and because he refused to sign a
waiver for mandatory overtime which is the only proper method for
waiving the overtime because of such contract language which demands

mandatory overtime.

Your attention is invited to paragraph 13.07 which contained the

following pertinent language:



"Insofar as practicable, overtime shall be
equitably distributed on a rotating basis by
geniority among those who normally perform the
work. Specific arrangements for implementation of
these overtime provisions shall be worked out at
the Agency level. Absent mutual agreement to the
contrary, overtime rosters will be purged at least
every twelve (12) months. Such arrangements shall
recognize that in the event the Employer has
determined the need for overtime, and if a
sufficient number of employees is not secured
through the above provisions, the Employer shall
have the right to require the least senior
employee(s) who normally performs the work to
perform said overtime. The overtime policy shall
not apply to overtime work which is specific to a
particular employee's claim load or specialized
work assignment or when the incumbent is required
to finish a work assignment."

The contract also contained employee assistance program language:
It might be noted that in this particular matter the employee sought
assistance under that program after the conclusion of the events of the
26th of March, 1993 and not before. At that time the employer refused
participation for the grievant. It might further be noted that all
during the course of the grievant's prior disciplinary record period the
grievant was undergoing a divorce, a child custody suit and other

domestic related problems.

The employer further contended that the grievant's prior record
when compounded and impacted on the events of March 26, make him a

candidate for discharge, not progressive discipline.

The evidence further revealed that the employer on several prior
occasions had allowed employees who were involved in serious substandard

conduct activity with prior discipline records in and about the



facility, a last chance agreement. Those prior substandard acts of
other employees were not placed into the record. When the union
requested that of the employer in this particular matter, the employer
refused stating that such type of activity was purely voluntary on the
employer's part, was not mandated under the terms of the collective
bargaining agreement and that the grievant's activity of March 26, 1993,
compounded upon his prior substandard conduct record all make it
impossible for the grievant to continue his employment at the facility.
The employer denied the last chance agreement request and the union
indicated and stated that there were only white people in such a program
and that therefore they discriminated against placing blacks generally

and this grievant specially in the last chance agreement program.
~ That was the evidence revealed at hearing and it is on the basis of
those facts, statements, denials, allegations and averments that this

matter rose to arbitration for opinion and award.

ITI. OPINION AND DISCUSSION

The grievant's record at the facility was somewhat less than
enviable. He was involved in a series of substandard acts throughout
the last several years which made him a near candidate for discharge for
those events. The employer found that the grievant's activities of
March 26, 1993, were so aggregious, when compounded upon his prior
record, that there was 1little the employer could do to save the
employment for the grievant. It 1is my feeling that the employer was

entirely proper.

For a moment, it might be wise to review each activity. To begin
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with, the grievant stated he misunderstood an order for placing the
inmate in the hold rather than at the post for holding a prisoner prior
to placement in the hold. Such might have been the case. Next, the
grievant was told at 1:30 p.m. to make a "hot run" to the Ohilo State
University Hospital with an inmate who presumably had a heart attack.
Instead of following a work order, based on an emergency, the grievant
sought to debate with the employer and its supervisor that the employer
had no business picking the grievant to make that run because (a) a
transportation man was available, (b) a junior relief man was available
and (¢) the grievant probably would not be back in order to obtain his
ride home to Dayton, Ohio. All of those reasons had no bearing upon a
legitimate order given by a known supervisor to an employee. The work

rule is work now and grieve later.

Further, the union argued that after 2:00 p.m. an employee may not
be given an assignment which would cause overtime. That rule cannot be
considered in this instant case. The assignment was given to the
grievant at 1:30 p.m. or 1:35 p.m. or 1:40 p.m. at the latest in the
early afternoon. That is not 2:00 p.m. Nor can 2:00 p.m. be extended
to be 1:30 p.m. The fact of the matter is an emergency existed, a "hot

"

run" was necessary and the grievant sought to debate an order rather

than comply with it and then protest.

Thereafter when the grievant refused the order the grievant was
told to report to his supervisor's office. The grievant disappeared at
the facility from about 1:45 p.m. to 3:00 p.m. He showed up at the
clocking out station 3:00 p.m. or 3:15 p.m. at which time he was ordered

to work on mandatory overtime. Again the grievant refused and not only
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did he refuse mandatory overtime and violate the terms of the contract,
he did not waive the mandatory overtime by completing a refusal notice.
The grievant agreed that he did not show in his supervisor's office as
ordered and did not sign the refusal notice. The grievant now contended
that he should not be disciplined because of his mental condition at

that particular period of time because of family problems.

In order to buttress and prove that the grievant was suffering from
a mental condition, the grievant pointed up the fact that after all of
these events a request for employee assistance was made pursuant to the
terms of the contract and that was denied by the employer. The fact of
the matter 1s, when an employee desires assistance under the EAP
program, that employee must pursue that assistance from the employer and
must pursue that assistance so as to obtain acquiescence prior to
consistent activity of a substandard nature which invoked the
discipline. In other words, an employee usually seeks assistance and
obtains the benmefit of the program when that employee's request for that
assistance is made prior in time to the events which caused the
discipline or discharge. It appeared that in this particular case the
grievant sought to use the employee assistance program refusal as a
defense to the discharge that the grievant was dealt as a result of his
activity on the 26th of March, 1993. That is entirely improper. The
grievant's substandard conduct lasted for a period of time. He should
have sought the benefits of the EAP while substandard activity was

occurring, not when the discharge events occurred.

The union has further suggested that when it requested of the

employer a placement in the last chance program and that being denied,
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the denial was based upon discrimination. The fact of the matter is,
that such last chance program does not appear under the terms of the
contract and is purely voluntary on the part of the employer. Placement
in the last chance program 1is something that the employer dealt with
from time to time as they thought it necessary for certain employees
that might benefit from such activity. Presumably the employer in this
particular case as to this employee, saw that no such benefit would

OCCur.

Furthermore, the union indicated and stated that the employee
merely suffered a three day suspension prior and that discharge is a
harsh result for the activity of March 26, 1993, when jumping from a‘
three day suspension to termination. It might be: noted"that the
employer argued that the grievant was guilty of gross insubordination,
not on one occasion during the course of the day but on three serious
separate violations nonme of which could be tolerated. The employer was
not upset or annoyed with the grievant's activity in the grievant's
failure to take the inmate to the waiting station for the hold but the
employer indicated and stated that the activity of failing to follow the
direction of the supervisor on three separate and distinct activity
situations during the day was more than could be tolerated by the

employer and thus a discharge was proper under the circumstances.

It might be noted that progressive discipline is noted in the terms
of the contract, but where the activity is so aggregious a discharge may
flow without progressive discipline and it is my belief, as it was the

employer’'s, that this is such a case that merits that result.
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It might be noted that the grievant simply did not want to make the
trip to the Ohio State University Hospital as he was ordered. It might
be further noted that the grievant disappeared for a period of an hour
and a half and it might be further noted that the grievant failed to
execute the waiver and refusal notice when he was placed on mandatory
overtime for the second shift, None of this activity should be
tolerated by the employer especially from an employee who is on the
cutting edge of discharge by his multitude of prior discipline. For all
of these reasons, the grievance as indicated by the union in this

particular matter on behalf of the grievant must be denied.

IV. AWARD

Grievance denied.

MARV;:}J J. FELDMAN, Arbitrator
Made and entered
this 15th day
of April, 1994.
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