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HOLDING: The Grievance was DENIED.  The Grievant violated the Code of Ethics with his actions, and the Arbitrator found that the Employer was not discriminatory or unreasonable in levying the ten (10) day suspension.
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 The Grievance was DENIED.

The Grievant had been employed as an Ohio Highway Patrol Trooper for two (2) years, and had a clean record.  The incident that led to his ten (10) day suspension was a culmination of over three (3) years of racial harassment by his wife’s ex-husband.  The Grievant, an African-American, and his Caucasian wife were constantly hassled by her ex-husband for their interracial marriage.  On September 8, 1992, the Grievant learned that the ex-husband had called his wife, who was over eight (8) months pregnant, and harassed and insulted her with continuous racial slurs.  The Grievant called the ex-husband at the car dealership where he worked, and then drove to the dealership (in street clothes and unarmed) with a friend to confront the ex-husband, who was waiting with coworkers.  A physical altercation ensued in the parking lot, and the Highway Patrol later suspended the Grievant ten (10) days for his off duty actions.  On January 27, 1993, the Grievant filed this Grievance, claiming that the punishment was too severe.

The Employer argued that the Grievant’s behavior was unbecoming of a State Trooper, and that the public display discredited the Highway Patrol because the persons present were likely to discover that the Grievant was a Highway Patrol Trooper.  Additionally, his conduct violated Article IX of the Code of Ethics.  

The Union argued that mitigating circumstances made the punishment too severe.  For example, the Union noted that the Grievant and his family had been subjected to over three (3) years of racial harassment.  On the day of the altercation, the Grievant learned that the ex-husband had severely distressed his pregnant wife with his harassment.  The Union contended that the disturbance was created entirely by the ex-husband and the other dealership workers who assaulted the Grievant in the parking lot.  The Grievant was out of uniform and unarmed, and customers and employees of the dealership were not aware that the Grievant was a Highway Patrol Trooper.  The Union argued that the Employer should have followed the principles of progressive discipline, which suggested a verbal reprimand, because the Grievant had a clean work record with no prior discipline.

The Arbitrator DENIED the Grievance.  Each Trooper agreed to be bound by the work rules, policies, and Code of Ethics when they became employed, and the Grievant should have known that his presence at the dealership would result in an altercation or some other public disturbance.  The Arbitrator also concluded that it was reasonable to believe that the public would obtain knowledge that an off duty Trooper engaged in this misconduct due to the public nature of the incident.  Progressive discipline, the Arbitrator explained, was appropriate for constant minor infractions, and was not proper for serious infractions such as the Grievant’s.  The Arbitrator found that the Employer did not act in an arbitrary, discriminatory, or unreasonable manner in punishing the Grievant, and that the Employers decision should stand.

