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The hearing was held on March 20, 1992 st the State of Ohio,
Office of Collective Bargaining, Columbus, Ohio, before HYMAN COHEN,

E=q, the impartial Arbitrator selected by the parties.

The hearing began at 9:45 am. and was concluded at 4:00 p.m.

Post-hearing briefs were submitted on April 7, 1992.
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Nn February 25, 1991 FRANCO IULIANELLI filed a grievance
with the STATE OF OHIO, DEPARTMENT OF TAXATION, ESTATE
TAX DIVISION, the "State” protesting the State's decision that he
had resigned from employment. Since the State and OHIO CIVIL
SERVICE EMPLOYEES ASSOCIATION, LOCAL 11, AFSCME, AFL-
C10, the “Union” were unable to resolve their dispute, under their

Labor Aoreement it was carried to arbitration.

FACTUAL DISCUSSION
a. BACKGROUND

The Grievant was employed by the State from March, 1985 until
February 7, 1991, When he was first employed by the State he filled
the position of Tax Commissioner Agent 2. He was a Tax Commissioner
Agent S when the State determined that he had voluntarily resigned

irom hiz employment on February 7, 1991

4s a Tax Commissioner Agent, the Grievant audited closely hiald
corporations, and all estates, both small and large. The Grievant

characterized himself as a “lead agent” who reported to Tax



Commissioner Agent Supervisor Linda Barton. He said that “all agents
reported” to him. The Grievant indicated that in performing his work,

he had close contact with attorneys and corporation representatives.

When he was separated from employment with the State in
February, 199! the Grievant had been married for approximately
sixteen (16) years. There were four (4) children from the marriage,
which began to unravel in 1990. A decisive stage in his relationship
with his wife was reached in late January, 1991 when he was evicted
from his home. As the Grievant related, he came home on or about
Jatuary 23,1991 and was told that he was required to pack up and

leave in five (5) minutes.

Due to the stress and emotions that he was experiencing, aleng
with his inability to sleep, the Grievant began to receive counseling on
January 30, 1991 in “crisis management”. The Grievant was divorced

on June 10,1991, In September, 1991 he was remarried.

The Grievant said that he enjoyed a good working relationship
withh Barton, who had been his supervisor sinice 1986, The Grievant
had talked with Barton about his marital problems, beginning in 1990
Barton occasionally recommended that he enroll in the Employee
Assistance Program (EAP). However, according to Barton, he felt that

hie could work out his problems. Barton said that at one point in early



1991 the Grievant told her that he would seek counseling and again,

she mentioned EAP to him.

It i undisputed that the Grievant first approached Barton in
mid January and requested information about a leave of absefice.
Bartor told him that she was niot familiar with the criteria for a leave
of absence. But, she added that “if the work load permits” she thought
that leave would be authorized. Barton tnenl suggested to the Grievant
that he should talk to Estate Tax Administrator Virginia Macali.

According to Barton, the Grievant did not tell her why he
wanted information about taking a leave of absence. He talked to her
about his "marital crisis” and he referred to leaving the country to

aveoid alimony and child support.

Turning to Macali’s testimony she said that a few weeks before
February 4 she recalled the Grievant standing in the doorway of her
office where they “talked about several things”. Macali said that he
"was feeling me out about the possibility of taking a leave of absence”.
Macali then went on to testify that the Grievant "said that he was
thinking about taking a leave of absence”. She testified that one (1)
consideration in approving a leave of absence was the “workload in
the office at the time”. Macali testified that the Grievant told her

about his marital difficulties and that "part of his plan” was W leave



the country and go to Canada te avoid paying alimony and support.
Macali said that after the Grievant tatked to her, she heard nothing

from the Grievant about his leave request.

During the week preceding February 4, Barton said that the
Grievant reported to work for the entire week and did not trequest
leave. Immediately before February 4 Barton said that the Grievant
told her that he was “elated” to obtain a divorce and get out of his
"pad marriage”. He told Barton that he wanted W date again. She
indicated that his attitude was good and that "a weight had been

lifted™ from the Grievant.

The Grievant said that about one and one-half {1 1/2) weeks
pefore February 4, in response to his request for information about a
leave of absence, Barton told him that she “could obtain® such
information. He believed that Barton would obtain information on the
feave of absence from Personnel but such information was never
siven to him. The Grievant said that he also talked to Macali in her
office and "needed information to know what to do”, bul he never

received the information.

b. FEBRUARY 4, 199!



On February 4, 1991, Barton related that the Grievant called her
in the morning and reported off sick. Barton further testified that he
told her that he “had to get away’--he said that he had to get out of

the country and that he would not pay support and alimony.

The Grievant called Barton a second time on February 4.
According to Barton, he asked her questions about resigning to which
she responded by telling him that he "did not want o do anything
nasty”. She said that she suggested to him that he take one week of
vacation in light of the personal and vacation leave that he had
accumulated. Parenthetically, during the week of January 25, the
Grievant had accumulated 33.3 hours of vacation leave, 5.3 hours of
personal leave, and 154 hours of sick leave. When the Grievant
replied "no”, to Barton’s suggestion that he take a vacation, and that he
wanted to resign, Barton testified thiat she twid him that he could not
do it {resign) by phone” and that he "must do it in writing”. Barton
went on to state that the Grievant told her that he was leaving that
day and that he would do it in writing. She continued with her
bestimony by indicating that the Grievant told her that the resignation
wolld b= dropped off, by a friend later that week”, at which lime the

Iriend would alse pick up his pay check., Barton explainsd t the



Grievant that written authorizatior. was required for a persen to

obtain the paycheck of an employee.

Turning to February 4, after awakening early in the morning
and not sleeping well, the Grievant said that he called Barton to
indicate that he was sick and would not be at work that day.
afterwards, he called Barton again and asked her if he could take
summe kind of vacation, personal or "administrative leave or ansrthing
just to think and rest”. According to the Grievant, Barton told him that
ne "would have to come in and fill out a card if he wanted to take
vacation * *° The Grievant said that he told Barton thal he "was too
stressed olt to come in~ and that he “could not come in t fill out the
request for a vacation”. The Grievant wenton to state that Barton said
that “there is nothing she could do for me if 1 did not come in". In
answer to the Grievant's query as to what he could do, the Grievant
said that Barton replied that the “other option was resigning”.
Elaborating on the second telephone discussion with Barton, the
Grievant related that Barton told him that he had to "physically come
through the doors to request a vacation™. Moreover, when he asked
Barton "what other options lhel had, "according to the Grievant, she
sa1d “sither come to work of resign”. The Grievant went on to indicate
that Barton told him that they were busy at the office and it was a bad

tirne” Uo request a vacation. He continued with his testimony LY



stating that he "could not request a vacation by telephone and that the
only option was to come to work or resign”. He ‘recalled her saying
that you have to come in”, after which he said that he “would resign”.
The Grievant also indicated that he believed that he asked Barton
whether his "future sister-in-law” could pick up his pay check, but he

<ould not recall Barton's response.

EVENTS AFTER FEBRUARY 4, 1991

The Grievant did not report to work for the remainder of the
week beoinning Monday, February 4, 1991, nor did he call in and

indicate that he would not report to work.

Cn February 7,1991 Barton said that the Grievant's friend whom
the Grievant had identified in their February ¢ telephone discussion,
dropped off the Grievant's signed handwritten resignation which

states;

"I, FRANCO M. IULIANELLI 55 #* 281-
58-1089, hereby resign my position
with the State of Ohic Department of
Taxatton. I'msorty [ could not eive 2
weeks notice”

..,._]



In addition, a signed handwritten authorization to pick up the
Grievant's check for February & and 22, 1990 was dropped off by the

Grievant's friend and received by Barton on February 7, 1991

Barton next heard from the Grievant on Sunday, February 10,
when he called her at home. After wishing him “Happy Birthday”
Barton said that the Grievant asked her whether he could rescing his
resignation. She testified that she told him as far as she knew, the
resignation had gone to Human Resources. Barton suggested that he
call her on Monday morning February 11 after she had talked to the
Administrator.

on Monday morning Macali told Barton that in connection with
the Grievant’s request to rescind his resignation, ’she should call
Human Resources and get back to her. Human Resources informed
Barton that "the paper work had been processed” and that the
resignation could not be rescinded. Barton conveyed this information

Lo the Grievant. She suggested that he call Humarn Resources.

The Grievant said that he "tried to rescind his resignation” when
he called Parton on February 10. His testimony, essentially,
corroborated the testimony of Barton concerning the events of May
11



In light of this outline of events, the instant grievance was filed
with the State.

DISCUSSION

The State raises several threshold issues which must be

resolved before addressing the merits of the dispute between the

parties.

The State contends that since the Grievant was not an employee
when he filed the grievance on February 25, 1991, the grievance is not
arbitrable. However, whether the Grievant is still an employee is the
very issue in dispute. By contending that the grievance is not
arbitrable because the Grievant resigned on February 7, 199], the State
has aseumed the correctness of its position on the merits, namely that
the Grievant quit his job and that he was not constructively
discharged.  Whether the Grievant quit his employment or was
constructively discharged constitutes one (1) of the main issues which
must be resolved in considering the merits of the dispute. Thus the
gqusstion as 1o whether the Grievant was an employee as of February

“aLC
a0

(199 can only be resolved after deciding the merits of the dispute.
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Accordingly, I cannot conclude at this time that the grievance was not

arbitrabie.

A% an alternative argument, the State contends that the
orievance is not arbitrable because the grievance was not presented
within ten {10} working days from the date the grievant "betame or
reasonably should have become aware of the occurrence giving rise to
the grievance” as required under Step | of Article 25.02 of the

Afreemmnetil.

Howevwer, Step 1 of Article 25.02 is to be contrasted with Article
25.07 which provides for "advance grievance filing” to Step 3 "within
fourteen (14) days of notification” of suspension or discharge. In light
of the difference in the filing pericd between grievances involving
suspension or discharge [Article 25.07], and other grisvances, [article
25.02 Step 1), to sustain the State's claim that the instant grievance i
not arbitrable because it was not filed within ten (10) days as provided
in Article 25.02 would dispose of a central issue on the merits, which
iz whether the Grievant voluntarily quit or was constructively

drzcharzed.

Article 2507 provides for a period of tine of "within fourteen
(14 days of notification of such action” and ormits the operative phrase

contained in Ztep 1 of Article 25.02 which states the ten (10) day ums
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pericd in terms of "working days”. [ have concluded that the
"fourteen (14) days of notification of such action” set forth in Article
25.07 was intended to mean fourteen (14) "working days™ of
notification. To omit the phrase “working daye” and include
weskends, would not indicate, much, if any, of a difference in the
period of time for filing a grievance, as the parties intended, under

Articles 25.02, Step 1 and 25.07.

By concluding that the instant grievance was timely filed under
Article 25.07 doés not preclude me from deciding that the Grievant
voluntarily quit employment on February 7. Accordingly, by
deciding that the instant grievance was timely filed enables me to
congider the merits of the instant dispute so that I could decide
whetlier the Grievant's separation {rom employment was a voluntary
quit or censtructive discharge. Accordingly, merely for the purpese of
considering the instant dispute on the merits, and in light of the
Grievant's claim that he was constructively discharged, [ have
concluded that the grievance was filed within fourteen (14) days of
February 7, 1991 as provided in Article 25.07. Thus, the grievance is

arbitrable.

DISCUSSION
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The central query to be resolved is whether the Grievant

tendered a written resignation on February 7

constructively discharged. A voluntary quit was defined in fnbfar &

i’
iu ﬂ.? ih'g.l'.l

stated:

By ¢o

discharge™

s

1991 or was he

[

Joc, 18 LA 184 (Rosenfarb, 1952) where the Arbitrater

"A voluntary quitting occurs only if
the employee manifests by words or
actions an intent to terminate and
apanden finally his employment
accompanied by an overt act carrying
out the intent. The element ol finality
is indispensable as i1s the one of
intent.” At page 186

"1 better applied to cases in which the
etnplover forces the employee to quit,
not by asking for his resignation but
rather by tmaking his work situation
intolzrable * *° Pepsi-Cola Bottling
Co, 70 LA 424 (Blackmar, 1973) at
pagce 436 footnote 1

ntrast, it has been stated that the term “constructive



After carefully examining the evidentiary record, 1 have
conctuded that by tendering his written resignation to the State on
February 7, 199, the Grievant voluntarily quit his employment with
the State. 1 have con¢luded that the working conditions, and, in
general the work environment, through February 11, 1991 at the Estate
Tax Division was friendly, supportive and congenial towards the
Grievant. As early as 1990, when the Grievant disclosed to Barton, that
hie was experiencing marital problems, she became his confidante.

The evidence indicates that she was a patient and concerned Ir iend.

I have concluded that in 1990 Barton suggested that the
Grievant enroll in the EAP. 1 believe that Barton suggested EAP in
January, 1991 when the Grievant indicated to her that he would seek
counseling for his personal problems. Barton acknowledged that the
Grievant was keeping up with hie work duties in January 1991 while
undergoing marital difficulties. She alse said that he inferacted well

with his co-workers.,

Turning b February 4, 1991, the Grievant telephoned barton the
second time on that day, and asked her questions about resigning. 1
have concluded that Barton suggested that in light of the Grievant's
accurmulated vacation and personal leave, that he take "a weeK o7

ated not do anything hasty. When the Grievant said "ne” and that he



wanted to resign, Barton told him that he could not do s¢ by telephone

and that the resignation must be submitted in writing.

Contrary to the Grievants testimony, I cannot conclude that
Barton told the Grievant during their second telephone discussion on
February 4 that he would have to come to the office if he wanted to
take & wacation. The Grievant's version of their telephone
conversation that Barton told him that there is nothing that she could
do for him, after he told her that he was "too stressed out to come in
and that he could not do so, in order to fill out the vacation request, is
fiol supported by the evidentiary record. Moreover, 1 cannot conclude
that Barton told the Grievant that his “other option was resigtiung”

whern he asked "what could [hel do?

There are several factors which lead me to conclude that the
Grigvant’s version of the second telephone discussion on February 4 is
not supportad by the evidentiary record. The Grievant acknowledged
un crosg-examination that in the past, whenever he called Barton, by
telephone, and requested leave time, che granted leave without
requiring him to come in to the office. The Grievant acknowledged
that the only exception to Barton granting him leave, by telephone,
was on February 4, 1991 It is astonishing that in lizht of Parton's
upportive and Iriendly relationship with the Grievant, that on

Febyuvary 4, Barton would dsviate from her consisient practice of
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granting leave to the Grievant, pursuant to his request by telephons.
Indeed, when the Grievant was asked why Barton would change her
policy in light of their friendship, the Grievant replied that he had "no
idea”. Had Barton changed her policy on granting leave in her
telephone discussion with the Grievant, it is nothing less than
sxtraordinary that he accepted the change in her practice by merely
asking "what could I do™? In light of the stress that the Grievant
indicated that he experienced on February 4, had Barton changed her
policy on granting leave by telephone, I believe that the Grievant
would have at least questioned Barton about the sudden change in

her policy rather than merely state “what could I do?”

The Grievant said that Barton “was lying™ in providing
testimony about their second February 4 telephone conversation. I
have concluded that it was the Grievant, rather than Barton who
[abricated what was said during the telephonie conversation on
February 4 The Grievant was not forthright and open, but was
evaiive. He was certain about Barton's change of policy. in connsction
with the fatlore to grant leave by telephone, but was uncertain as to
other crucial matters. On direct examination the Grievant said that he
had someone else tender his written resignation on February 7
ecanse [ was tho upset to 2o in myself”. When asked on cross-

znamination if he recalled writing the resignation letter. the Grievant

-



replied that he had "no idea if he wrote the letter of resignation. He
then stated that he wrote the letter of resignation on Monday or

Tuesday” [February 4 or 51

When the Grievant was asked what reason Barton would have
to lie, the Grievant replied without expiaining, that she “covers
herself” and "does everything by the book™ The Grievant then
indicated that Barton told him on February 4 that he would have to
physically come through the doors™ of the office to request a vacation.
However. as 1 have previously established, I have concluded that
Barton did not depart from her customary practice of granting leave
by telephons, The evidence warrants the conclusion that the Grievant

did not request leave in s second telephone discussion with Barton.

Furthermore, the Grievant acknowledges that he telephonsd
Parten at her residence on Sunday, February 10 and requested to
reseind fus resignation. If Barton had refused to grant him lsave by
telephone on February 4, which would have been the only exception
to Barton’s practice of granting leave by telephone, it is unusual that
he would seek assistance from Earton in requesting to rescind his

ras12nation.

KMoreover i is even more astonishing for the Grievant to invite

Barton to his wedding in September. 1951 in Hght of kis tsstumony that

-1fi-



Barton insisted that he come in to the office to request a vacation or
submit a written letter of resignation. Although he said that he was
treated unfairly by Barton, the Grievant explained the wedding
invitation which was sent to her by stating “she is still my friend” and
that he does not “discard [his] friends” He went on to state that
Barton "stabbed (him] in the back but she is still [his] friend” In
assessing the Grievant's testimony in an objective manner it is
unreasonable to conclude that the evidentiary record supports his
account of the telephone discussion with Barton on February 4. This i2
eapecially true, given the Grievant's testimeny that Barton was a “real
close friend” and that he "trusted her” more than anyone else in the

office.

The Grievant denied that bBarton recommended that he
participate in EAP in January, 1991, although he might have done o 1n
1990 The overall credibility of Barton’s testimony as opposed 1o the
Tarievant’s testimony, watrants the conclusion that as she indicaled,

she recomnended EAP to the Grievant in January, 1991

The Grievant admitted that he sought information from Barton
about taking a leave of absence about ons and ons-half (1 1/2) weeks
tetors February 4. The Grievant said that Barton never obtainsd the
‘inftrmation”. He went on o state that he met with Macall at her

office hecauses he "needed information” that he seught from Barton



and Macali. It i¢ unreasonable to believe that had the Grievant
abtained the “information”™ which he sought, he wouid have taken the
lzave. The Grievant, in effect, portrays himself to be helpless in that
the “information” which he sought was not forthcoming from Barton
and Macali, thus depriving him of the c¢pportunity to take a leave, It
1z undisputed that the Grievant talked to both Barton and Macali about
a leave of absence. However, at no time, did the Grievant specifically
request a leave of absence. Furthermore, it is unreasonable to believe
that Barton told the Grievant that she would obtain information about
a lsave o absence from Personnel and that he never obtained such
information from Macali although he met with her because he "nesdsd
infermation to know what to do”.  There is no evidence that the
risvant followed up on obtaining information on a leave of absence
from Barton and Macali. Furthermore, there is nothing in the record
to warrant the conclusion that the Grievant requested a lsave of

ahsetice,

Humat Kesources Administrator Francie T. Estrada said that her
office wiould not have granted a leave request for an employee who
wanted to leave the State in order to avoid payment of alimony and
support. The testimony of Estrada does not support the Union's
relersnce 1 Qs post-hearing  brief that “[Mlanagement gave

cotfiderable weight 0o an emotional statement mads by the grievant



suggesting that he would skip the country rather than let his wife
have everything and pay her alimony”. As [ have previously
established, no leave request was submitted by the Grievant
Morsover, Estrada’s testimony that her office would not have granted
lzave, given the purpose set forth by the Grievant, was merely a
hypothetical, and not based upon an actual request for leave by the

Grisvant.

In ¢onnection with the events preceding the submission of the
landwritten resignation on February 7, 1991, the testimony of Barton
and Macall was forthright, detailed and open, as opposed o the

rievant's testitnony which I did not find credible.

RESIGNATION

on February 7, 1991 a friend of the Grievant dropped off a
handwritten statement signed by the Grievant which indicated that he

Tereby” resigned his position.  The Union contends that the

restgnation was vague and lacked an effective date.

unegquivecal. By having a friend submit the handwritten resignation

o
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to Barton on February 7, 19491, which provides that he “hereby
resignis)’--in other words "by this means”, namely the submission of
the sizned, handwritten statement, the Grievant resigned. There is
nothing ambiguous atout the statement. Indeed, with the submission
of the handwritten statement to Barton on February 7, the Grievant
resigned. By providing in the statement that he was “sorry” that he
‘could not Zive 2 weeks notice”, the Grievant indicates an intention to

rez1En with the submission of his statement te Barton on February 7.

Feinforcing the credibility of Barton's testimony about their
belephone conversation on February 4. the Grievant submitted his
resignation Ly having a friend drop it off with the State later in the
week, He indicated to Barton on February 4 that he "was resigning”
Consistent with Barton's instruction that in order to resign, he "must
Jdo it in writing”, the sighed handwritten resignation was submitted on

Febtuary 7

GRIEVANT'S STATE OF MIND

Thee Tnion, i =flect contends that the Grievants state of mind

shonkd tee grven greal weight in the arcamstancs:s surronnding his
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resiznation.  Consistent with its contention, the Union claims 1t s
incumtb-nt upon the State to ascertain the Grievant's “trus intention”
CONCAININE RS resignation. Mo such affirmative burden on the part of
the State i3 required to be satisfied for purpese of inquiring about the
Grievant's "trus intention”. Moreover, the Grisvant's “true intention”
was communicated to Barton on February 4 and his decision of
resignation was implemented on February 7, with the submission of

the stoned, handwritten resignation.

A vaze similar to the instant facts 18 Godar Godf o, 79 LA 10248
(Dwiorkin, 1962) 1n Jadar Gogf the grievant sxecuted a quit slip buot
souzht reinstatement "two or thres days later”, which was refused by
the employer. At the time that the grievant executsd a quit slip he
Wiz going through 3 divorce and he indicated in his grievance that he

“was oo depressed W know what hie was doing’™

In fedar oz the Union claimed that the grievant could not
have voluntarity quit his job becaunse he lacked the capacity of
judgment and was "so mentally” and smotionally unbalanced that he
was unable to formulate and executs a veluntary act. As in the
inetant case, the grievant in Sedar foashad indicated to Personnel that
he wanted 0 lsave West Virginia and go to Florida or Texas in order
woavod alimony. Hiz treating peycholosist atfributzd the grisvant's

amoctional condition n part to the strees engendersd Ly his domestic

i

g
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problems as well as the consequences of viral hepatitis which had
become chroni¢ and the prescribed drugs he was taking to address the

consequences of his disease.

The arbitrator held in &adar ¢y that the Union's evidence
failed to prove that the grievant's “conduct not only resulted from a
deteriorated mental condition but that because of his illness he was
literally incapable of even marginally understanding what he was
doing and what the consequences of his actions might be”. At page
1034. The Arbitrator continued by stating that "the medical evidence
sstablished nothing more than [that] the grievant was under heavy
emotional strain”. At page 1034. The Arbitrator acknowledged that
although the grievant “quit his job in a state of mind that approached
frenzy he was aware of what he was doing. He knew that the
following day he would no longer be an employee of Cedar Coal
Comnpany and he also knew that he would have to find a new source of

income™. At page 1034.

There ie no question but that the Grievant was subjected to
emaotional stress and lost sleep over his marital difficulties. Gensrally,
ench difficulties constitute an upheaval in the lives of the spouses as
wall a2 the children. The relevant query is whether the Grievant
lacked the capacity to understand his act of resignation. In this

connection, Barton had cautioned him on February 4 not to act in a

(%
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hasty mannsr. She indicated that given his accumulated leavs he
should take a week off. She had advised him several times in 1990
and in January, 199! that he should seek assistance from EA&P.
Furthermeore, the evidence establishes that Barton was a supportive,
concerned, trusted and sympathetic friend of, and advisor to the

Grievant.

In light of these considerations, I cannot conclude that the
Umeon met its burden of proving that the Grievant's conduct resulted
from a deteriorated mental condition which caused him to be "literally
incapable of even marginally understanding what he was doing and
what the consequences might be”. It should be pointed out that the
facts of Cader sl were even more compelling than the facts
Dresented i this case  In Gadar Cosf there was a serious debilitating
Hlness, the taking of prescribed drugs to address the iliness as well as
restitnony from the Grievant's treating psychologist. In the instant
caze, although the Grievant was being counseled in “orisis
management”, oo testimony was presented by the person or persons
treating the Grievant between January 30 and March 18, 1991, 4% the
arbiirator indicated in C&dar Cod/ "Anxiety is a common disease in
our society, and its presence, in and of itself, excuse sufferers Irom
responsitility for their voluntary acts™ At page 1035 Despile the

advics Dy Barton on February < notb to e hasty” and 10 fake 4 wesk



off, the Grievant indicated that he wanted to resign and he did so,
several days later on February 7, 1991 Moreover, the Grievant was
very much aware of the consequences of his action. Unlike the mere
execution of a “quit slip” which was present in Cedar Coal, the Grievant
submitted a handwritten statement which he executed and apologized
for being unable "to give 2 weeks notice”. Pursuant to the instructions
of Barton on February 4, the Grievant authorized in writing, "Shelly
Groff” to pick up his checks for February 8, 1990 and February 22,

1990 which was also submitted to the State on February 7.

There is another factor entitled to some weight in concluding
that the Grievant voluntarily quit employment. He was absent from
work, without reporting off, on February 5, &, 7 and 3, 1991, The Sate
reasonably relied on the Grievant’s statement of resignation inn his
conversation with Barton on February 4. Under the Agency's
disciplinary guidelines, absence without leave "3 days o more’
warrants ‘removal”. In light of the State's reliance upon the Grievant's
statement of resignation of February 4, the Grievant was not
consdered to be absent without leave from February 5 through

February 8. 1990

Summing up the evidence on this aspect of the dispute between
the parties the evidence established nothing more than that the

Srievant was under emotional strese, during the critical evente of late



January, early February, 1990. In and of itself, the anxiety of the
Grievant is not sufficient to excuse him from responsibility for his

voluntary act of resignation.

RETRACTION OF RESIGNATION

The Grievant's executed resignation which was tendered o the
State on February 7, 1990 became effective on that day. On February
7, Macali submitted the resignation, "effective February 7, 199" to
Ectrada. After February 7, Estrada considered the Grievant no longer
emploved by the State. Although the "Perconnel Action” form on the
Grisvant’s action was being processed from February 7 to February 132,

1991, the Grievant had already resigned as of February 7,199L. »

Ezlrada referred © two (2) “executory resignations” which
involved employses, who were permitted to retract their resignations.
She indicated that she did not know the "specifics” concerning Richard
Abraham, who was one (1) of the two (2} employees. However, she
said that the other employee Chris Folio was permitted o rescind his
resignation because he had not left the work sité and his retraction

ook place before any administrative action was taken. By contrast,



the resignation of the Grievant was tendered on February 7 and he
wags absert without leave between February 5 through February &,
1991, 1 find that the Grievant was not subjected to disparate treatment
by the State.

The Union indicates that the State has not filled the vacancy
caused by the Grievant's resignation. Thus, according to the Union, the
State has not suffered any determent by reason of the Grievant's
resignation. In this connection, with an apparent reference t the
grievant's request to reinstate him to the job which he voluntarily quit
a few days before he sought reinstatement iy Cwdlss Sl the
Arbitrator stated:

"Grievant as a sick human being was
deserving of some <compassion. But
compassion is something that the
Company had the right to grant or
withhold. [t i not a proper
foundation for at1 arbitral award.” At
page 1034,

After rsviewing the applicable published decisions on the
nbject of retraction of a voluntary recignation which is executed and
tenderad, it is not a violation of the Agreement for the State to refuse
ko accept the retraction of the Grievant's resignation under the
ciroumstances presentsd in this case. Were [ to do so, it would exceed

my contractual authority. Perhaps, it might be the "nice thing to 407,

-26-



but this standard ie not "a proper foundation for an arbitral awerd”
As Arbitrator Bhonda B Rivera stated in the case of Ellen Jenkine and
Ohio Department of Youth Services, 35-06-080328-0016-01-09, (1-14-

“The Employer could have allowed a recission but no contract

provicion eo ¢hligates them”. At page 14

CONCLUSION

on February 4, 1991, the Grievant manifested an intent to
terminate and abandon finally his employment with the State. The
Grievant's manifestation of intent was implemented by an overt act
carrying out the intent, namely, the submission to the Hale of an
sxecutad handwritten statement of resignation on February 7, 199l

The Grievant's actions establish the eslements of finality of

!:i-:.
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sraplovment and intent to terminate his employment. See &
& Tampbad Soo, 16 LA 1864 (Resenfarb, 19527 at page 140, Accordingly,
the :e:vu:ientiar}r record supports the conclusion that the Grisvant

voluntardy gquoit his emplovment with the State

]
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AWARD

In light of the aforementioned considerations, the instant
anevance 1 not arbitrable, because the Grievant was not employed by
the State on February 25, 1901 when he fifed the instant grievance. He

hiad voluntarily resigned on February 7, 1941
The orisvancs is denied.

Dated: [une 12, 14942
LUYahogs County
Cleveland, Ghio

Impartial Arbitrator
ffice and P. 0. Address:
Post Office Box 22360
Beachwood, Ohio 44122
Telephone: 216-442-92495
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