ARBITRATION SUMMARY AND AWARD LOG

OCB_AWARD NUMBER: 692

pCAT B AT S

OCB GRIEVANCE NUMBER: 11-07-880602-0015-01-09
GRIEVANT NAME: MORGAN, DALE R.
UNION: OCSEA/AFSCME LOCAL 11

DEPARTMENT : EMPLOYMENT SERVICES
ARBITRATOR: PINCUS, DAVID

MANAGEMENT ADVOCATE: LIVENGOOD, RACHEL

2ND CHAIR: BUTLER, VALERIE

UNION ADVOCATE: FIELY, LINDA

ARBITRATION DATE: SEPTEMBER 13, 1991 (BRIEFS 10/21/91)
DECISION DATE: NOVEMBER 21, 1991

DECISION: MODIFIED

CONTRACT SECTIONS

AND/OR ISSUES: WHAT IS THE REMEDY FOR THE EMPLOYER’S VIOLATION
OF THE CONTRACT WHEN IT TRANSFERRED DEBBIE KLECKNER TO THE POSITION
OF CLATMS EXAMINER 2 WITHOUT POSTING AND FILLING THE VACANCY IN
ACCORDANCE WITH ARTICLE 17? (PERSON AND POSITION CHANGE)

HOLDING: CLAIMS EXAMINER 3 POSITION IN NAPOLEON OFFICE IS TO
BE VACATED THEN POSTED IN ACCORDANCE WITH ART. 17. SINCE TEHE
GRIEVANT HAS A RIGHT TO BID ON THIS POSITION, SHE SHOULD NOT BE
REASSIGNED UNTIL HER STATUS IS DETERMINED. IF GRIEVANT FAILS TO
OBTAIN THE NAPOLEON POSITION, SHE IS TO BE RESTORED TO HER FORMER
POSITION IN AKRON. NO DAMAGES ARE AWARDED; THIS WOULD BE PUNITIVE
AND INAPPROPRIATE IN THE ARBITRAL FORUM. THE PERSON WHO WOULD
HAVE ATTAINED THE GRIEVANT'S POSITION BUT FOR THE ILLEGAL TRANSFER
NEEDS TO BE IDENTIFIED AND MADE WHOLE (MARY HOPKINS)

COST: $657.08
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STATE OF OHIO AND GHIO

] RVICE EMPLOYEES
LABOR ARBITRATION

PROCEET}TNG

LI

TN THE MATTER OF THE ARBITFPATION BETWEEN

THE STATE OF OHIO, BUREAUD OF
EMPLOYMENT SERVICES

-and-

OHIG CIVIL SERVICE EMPLOYEES

ASSOCIATION, LOCAL 11, AFSCME.

AFL-CIO

GRIEVANCE: Dale R. Morgan (Article 17 Rights)

NCB Case Wo.: 11-07-880602-0G015-01-G6

ARBITRATOR'S OPINION AND AWAERD
Arbitrator: David M. Pincus
Date: November 21, 1991

APPEARANCES

For the Emplover

Valerie Butler Contract Compliance Officer
Janice Viau Labor Relations Manager
Rachel L. Livengood Advocate

For the Union

Deborah Kleckner Grievant

Louis Haynes Staff Representative
John Feldmeier Arbitration Clerk
Linda Fiely General Counsel



INTRODUCTION

This is a proceeding under Article 25, Sections 25.03 and 25.04
entitled Arbitration Procedures and Arbitration Panel of the Agreement
between the State of Ohio, the Bureau of Employment Services.
hereinafter referred to as the Emplover, and the Ohio Civil Service
Tmplovees Association, Local 1i, AFSCME, AFL-CIO, hereinafter referred
to as the Union for the period July 1, 1986 through July 1, 1989.
(Joint Exhibit 1).

The arbitration hearing was held on September 13, 1991 at the
office of the Ohio Civil Service Employees Association, Columbus, Ohio.
The Parties had selected David M. Pincus as the Arbitrator.

At the hearing the Parties were given the opportunity to present
their respective positions on the grievance, to offer evidence, to
present witnesses and to cross examine witnesses. At the conclusion of
the hearing, the Parties were asked by the Arbitrator if they planned to
submit post hearing briefs. Both Parties indicated that they would
submit briefs. After a number of mutually agreeable extensions, briefs

were finally submitted on October 21, 1691.

STIPULATED ISSUE

What is the remedy for the Employer's violation of the Contract by

transferring Debbie Kleckner to the position of Claims Examiner 2

without posting and filling the vacancy in accordance with Article 17 of



the pParties' Collective Bargaining Agreement {Joint Exhibit 1}7?

PERTINENT CONTRACT PROVISIONS

ARTICLE 25 - GRIEVANCK FROCEDURE

Section 25.01 - Process

A. A grievance is defined as any difference. complaint or dispute
between the Emplover and the Union or any employee affecting terms
and/or conditions of emplovment regarding the application, meaning or
interpretation of this Agreement. The grievance procedure shall be the
exclusive method of resolving grievances.

(Joint Exhibit 1., Pg. 37)

Section 25.03 - Arbitration Procedures

Both parties agree to attempt to arrive at a joint stipulation of
the facts and issues to be submitted to the arbitrator.

The Employer or Union shall have the right to request the
arbitrator to require the presence of witnesses and/or documents. Each
party shall bear the expense of its own witnesses who are not employees
of the Emplover.

Questions of arbitrability shall be decided by the arbitrator.

Once a determination is made that a matter is arbitrable, or if such
preliminary determination cannot be reasonably made, the arbitrator
shall then proceed to determine the merits of the dispute.

The expenses and fees of the arbitrator shall be shared equally by
the parties.

The decision and award of the arbitrator shall be final and binding
on the parties. The arbitrator shall render his/her decision in writing
as soon as possible, but no later than thirty (30) days after the
conclusion of the hearing, unless the parties agree otherwise.

Oonly disputes involving the interpretation, application or alleged
violation of a provision of the Agreement shail be subject to
arbitration. The arbitrator shall have no power to add to, subtract
from or modify any of the terms of this Agreement, nor shall he/she
impose on either party a limitation or obligation not specifically
required by the expressed language of this Agreement.

If either party desires a verbatim record of the proceeding, it may
cause such a record to be made provided it pays for the record. TIf the
other party desires a copy., the cost shall be shared.

(Joint Exhibit 1, Pg. 40)



ARTICLE 17 - PROMOTIONS AND TRANSFERS

Section i7.01 - Promotion
Promotion is the movement of an emplovee to a posted vacancy in a
classification with a nigher pav range.

Section 17.0Z2 - Vacancy

A vacancy is an opening in a permanent full-time or permanent part-
time position within a specified bargaining unit covered by this
Agreement which the Agency determines to fill.

Sectiaon 17.03 - Posting

All vacancies within the bargaining units that the Agency intends
to fill shall be posted in a conspicuous manner throughout the region,
district or state as defined in Appendix J. Vacancy notices will list
the deadline for application, pay range, class title and shift where
applicable, the knowledge, abilities, skills, and duties as specified by
the position description. Vacancy notices shall be posted for at least
ten (10) days.

The Emplover wiil cooperate with the Union to make job vacancies
known bevond the required areas of posting.

Section 17.04 - Bidding

Employees may file timely applications for promotions.

Upon receipt of all bids the Agency shall divide them as foilows:

A. All employees within the office, "institution" or county where
the vacancy is located, who presentlv hold a position in the

same, similar or related class series {see Appendix I}.

B. .All employees within the geographic district of the Agency (see
Appendix J) where the vacancy is located, who presently hold a
position in the same, similar or related class series {see

Appendix I).

C. All other employees of the Agency in the same, similar or
related class series.

D. All other employees of the Agency.

E. All other employees of the State.

Section 17.05 - Selection

A. The Agency shall first review the bids of the applicants from
within the office, county or "institution." Interviews may be scheduled
at the discretion of the Agency. The job shall be awarded to the
gqualified employee with the most state seniority unless the Agency can
show that a junior employee is demonstrably superior to the senior
emplovee.

B. If no selection is made in accordance with the above, then the
same process shall be followed for those emplovees identified under
17.04(B}.

C. If no selection is made in accordance with the above, then the
agency will first consider those employees filing bids under 17.04(C)



and then 17.04(D), and then i17.04(E). FEmplcyees bidding under 17.04
{C).{D) or {E} shall have no right to grieve non-seiection.
Section 17.06 - Civii Service Examinations

Where a Civil Service Examination has been given. ali =iigibple
amplovees within the countv, office or institution of the Agency in

which the vacancy exists who passed the examination. shall be considered
in filling the vacancy as described above.

Section 17.07 - Transfers

If a vacancy is not filled as a promotion pursuant to 17.04 and
17.05, then submitted bids for a lateral transfer may be considered. A
iateral transfer is defined as a movement to a position in the same pay
range as the posted vacancy. Consideration of lateral transfers shall
be pursuant to the criteria set forth above.

Section 17.08 - Demcticns

Job movements to a lower pay range are demotions. Emplovee
requested demotions shall onlvy be done with the approval of the
Emplover.

Section 17.09 - Nepotism
No employee shall be directly supervised by a member of his/her
immediate family. '
{Joint Exhibit 1, Pgs. 26-27)

STIPULATED FACTS

1. The grievance is properly before the arbitrator.

2. The facts of the grievance are not in dispute.

3. A Claims Examiner 2 position in the Napoleon OBES office was
vacated by the resignation of Sammy Rodriquez on November 6, 1987. The
PCN for that position was 60513.0.

4. The vacancy for this position was not posted.

5. A Claims Examiner 2, Debra Kleckner from the Akron OBES office
was transferred to the Napoleon office effective May 22, 1988.

6. The Napoleon OBES office and the Akron OBES office were not in
the same district.

7. The position control number used for the Claims Examiner 2



rosition occupied by Ms. Kleckner in the Akron office was z0228.0. This
position was not filled. The position control number for the Claims

Examiner 2 position occupied by Ms. Kieckner in the Napoieon office was
AdB1I4. 0.

8. As a result of the classification modernization study. the
position occupied by Ms. Kieckner in the Napoleon office was upgraded to
the position of Claims Examiner 3 effective March Z6, 19%60. assigned to
pay range Z7.

9. OBES Claim Examiner Z's were upgraded to Claims Examiner 3's as
a resuit of the classification modernization study. WNo change in pay
range.

10. The emplover concedes that Article 17 was viclated as a result
of the above-referenced actions. (See emplover's revised Step 4
position).

11. The parties agree that in making alternative remedy arguments
that if the Arbitrator determines that Ms. Kleckner should be returned
to the Akron OBES office that it wouid be at no loss aof pay or position.
the State reserves all rights of argument.

12. The parties agree that if the Arbitrator determines a posting

is proper in the Napoleon office the position should be posted as a
Claims Examiner 3.

CASE HISTORY

The circumstances surrounding the present matter do not appear to
be in dispute. Sammy Rodriguez, a Claims Examiner 2 in the Napoleon
OBES office, vacated his position on November 6, 1987 by resigning.

This position had a Position Control Number {(PCN) of 60513.0. It should
be noted that this position was never formalily filled nor posted as a
vacancy.

On May 2, 1988, Deborah Kleckner, the Grievant and a Claims

Examiner 2, requested a transfer from the Akron local office to the



Napoieon local office. EShe. moreover, acknowledged that moving and
travel expenses would not be realized by the Emplover i f the reguest was
granted {(Joint Exhibit 4).

On May 25, 1988, the Grievant was informed her request for transfer
was being nhonored. She was transferred with no change in step or salary
effective May 22, 1988. The Personnel Requisition Form and Position
Description Authorization indicated a change in person and position
{Joint Exhibit 4}. A personnei action of this type meant that the
Srievant's position as well as her person were transferrea to the
Napoieon office from the Akron office.

The method and process used in the above-mentioned transfer were
chailenged by the Grievant. On May 27, 1988, she filed a grievance
which contained the following particulars:

"

The claims Examiner 2 position in the Napoleon OBES office, vacated
by the resignation of Sammy Rodriguez, November 6, 1987. has not
been posted for bids. A Claims Examiner 2 from Akron office was
reassigned May 23, 1988 to fill that position, with the intent of
making it a permanent lateral transfer. Fourteen davs notice was
not given to the reassigned employee or the Union. Verbal notice
was given EMPLOYEE MAY 16, 1988 and to THE UNION {(steward Napoleon)

MAY 17, 1988.

(Joint Exhibit 2)

The remedy portion of the grievance included the following demands:

"

The CLAIMS EXAMINER 2 VACANCY, be POSTED for bid. The EMPLOYEE
which was erroneously reassigned, be made whole for all damages and
expenses resulting from the reassignment. Any other remedy judged




appropriate by an arbitrator.

{Joint Zxhibit 23

The grievance was not settied during the eariy stages of the
grievance procedure. On September 3. 1991, Dick Daubenmire. Chisf of
Contract Compliance, entered a revised Step 4 answer. As a resuit of
two racent arbitraticn awards, the Habernev and Carpenter cases, the
Emplover decided to grant the present grievance to a limited extent and
with some major limitations. The Emplover realized it had violated
Article 17 requirements. As such. it decided to post a Claims Examiner
2 position in the Napoieon office, and have it filled in accordance with
Articie 17 of the Collective Bargaining Agreement {(Joint Exhibit 1).

The revised Step 4 answer did not totaliy settle the disputed

matter. The Parties were unable to reach a settlement regarding the

appropriate remedy.

THE PARTIES' POSTITIONS REGARDING
THE APPROPRIATE REMEDY

The Position of the Union

The Union argued that the Claims Examiner 3 position in the
Napoleon office should be vacated by the Grievant. The position should
then be posted and filled in accordance with Article 17 requirements.
These desired moves would return the status quo regarding District
Seniority to bargaining unit members and reflect the illegal nature of

the Employer's initial decision. Without a ruling requiring vacating



‘he nosition, hargaining unit members’ seniority rights might be
adversely affected in the District in which the Wapoieon nffice is
tocated.

In addition to the posting described above. the Union asserted that
back pav and benefits should aiso be granted. Again, the restoration of
the status quo was urged by the Union in support of this remedy .

Payment was to be made to the most senior individual who would have had
the right and opportunity to bid on this position, if it had been posted
in accordance with the Agreement (Joint Exhibit 1). Mary Hopkins was
identified as the individual enjoying the seniority status in question.

Even though much time had elapsed, payment was necessary pecause of
the contractual obligations involved. It was also necessary so the
Employver could realize that similar violations would reguire reasonable
consideration in the future. Otherwise, the Emplover could continue to
circumvent the contract, admit its error once confronted, and vet, never
realize any economic loss for its transgressions.

The Employer's admitted contractual violation shouid not serve as a
bar against the lawful rights enjoved by the Grievant. The violation
itself, resulted in the improper filling of the Napoleon position. The
Grievant had occupied a valid and proper bargaining unit position prior
to the illegal transfer. The Employer must therefore be forced to
restore her to her former position in the Akron OBES office. Such a
remedy would not serve as an illegal transfer under Article 17.

If the Arbitrator restored the Grievant to her former position in

Akron, certain additional remedies were requested. The Employer was to



~ompense the Grievant for any costs. expenses and damages incurred by
the Grievant in obtaining reinstatement to her prior pesition; which
includes anvy costs incurred or associated with the move back to Akron.
it was also requested that the Grievant be allowed to remain in the
Napoieon office until the contested position is posted and filled. Such
an option would aliow the Grievant with maximum flexibilitv should she
be fortunate enough to become the successful applicant.

The Position of the Emplover

The Emplover recognized that it violated Articie 17 by utilizing a
person and position change. As such, the Employer urged the Arbitrator
to order the posting and filling of Claims Examiner 3, PCN 60514.0 in
accordance with Article 17. All other remedial requests offered by the
iInion were thought to be excessive and somewhat outside this
Arbitrator's authority as specified in Section 25.03.

The issuance of an order for back pay was thought to be
inappropriate. Tt becomes difficult to award back pay when the
successful applicant is unidentifiable. The Union asserted that Mary
Hopkins enjoved this status. Evidence and testimony, however, were
never brought forth indicating that she would have applied for the
position but for the Grievant's illegal transfer.

A back pay award could also be punitive. The Employer could be
forced to pay an employee for work never performed. An award of this
type would result in punitive damages; the Union never established it
was harmed vet the grievance was filed on behalf of the Union. The

Union posited an alternative argument. Back pay should only be granted

10



o the successful applicant after the probationarv pericd has been
completed.

The Emplover argued that it would be inappropriate to fransfer the
Grievant back to the Akron office. 3Such an undertaking wouild result in
an additional violaticn of Article i7.

With respect to the potential filling of a Claims Examiner 3
position in Napoleon, the Emplover emphasized it should be the position
occupied by the Grievant. That is, the position identified as PCN
#60514.0 (Joint Exhibit 3) should be tilled rather than Rodriguez's
position which was :identified as PCN #60513.0. The former position
serves as the appropriate vacancy filling vehicle because it was indeed
filled and gave rise to the present grievance. Also, if the Arbitrator
ordered the Employer to fill the Rodriguez position, nhe would be making
the determination rather than the Employer. TIf such an outcome does
indeed arise, the Grievant's standing would have to be established;
should she be considered an employee of Akron or Napoleon office? The
Emplover arqgued she be considered an emplovee of the Akron office for
selection purposes. If the initial Napoleon position had been properly
posted rather than assigned via an illegal transfer. mechanism, the
Grievant would have been housed in the Akron office.

The Emplover urged the Arbitrator not to force the retention of the
Grievant at the Napoleon office. Such a remedy would result in the
enlarging of the Napoleon work force if she was not the successful
applicant, a scle and exclusive right held by the Employer as specified

in Article 5 and ORC 4117.08C.

11



damages. She initiated "he request and voluntartiiy accenied the

rransfer. 33 wuch. her actions serve asgs a8 watver toe these raguested

nbligations. Also. '‘hese notentiai onligations are actuaily punitive in

nature which precludes their pavment.

THE ARBITRATOR'S GPINICON AND
AWARD
REGARDING THE APPROPRIATE
REMEDY

This present dispute represents a unique set of circumstances
because the Emplover admits to a contract violation, and yet, strongly
disagrees with the [Inion in terms of relevant remedy considerations.
The following remedy award was fashioned with a certain principal in
mind. The status guo needs to be restored to where it was at the time
af the illegal transfer from Akron to Napoleon. At the same time,
certain seniority rights and obligations need to be maintained. After
all. a contract wviolation has been acknowledged. Without some semblance
of a make whole remedy, the identified violation would prove almost
meaningless.

The Emplover is cordered to comply with the following remedy

particulars?

First, the Claims Examiner 3 position in the Napoleon office is to
be vacated by the Grievant. TIn accordance with the terms of Article 17
of the Agreement, the position needs to be posted as gquickly as

possible. Since the Grievant has a right to bid on this position, she

12



rossible. Since the Grievant has a right to bid on this nasition, w=ne
shouid not bhe reassigned until ner status at Napoieon 1s determined.
Tf the Grievant faiis to obtain the Napoleon position, she shouid

be restored to her former position in the Akron office. he Grievant

will retain the title and pay equivalent to the position she vacated.
She, therefore, would lose no pay or suffer anvy iob status reduction in
position.

This Arbitrator does not order the various damages suggested by the
iinion. Such an nutcome seems most unreasonable in light of various
equitable considerations. A ruling in the linion's favor wouid result in
the award of punitive-type remedies, damages inappropriate in the
arbitral forum. The Grievant is definitely entitled to compensatory
damages to the extent she has been deprived of a contract benefit. The
particulars described above make the Grievant whole for her loss. They
also take into consideration the fact the Grievant asked to be
transferred and that the Emplover botched this personnel action.
Compensatory damages have never been intended to serve as penalties or
as deterrents to discourage future violaticons. T am unwiliing to
deviate from this basic axiom.

The complete the restoration process, the person who would have
attained the Grievant's position but for the illegal transfer needs to
be identified and made whole. The record indicates that Mary Hopkins
was the most senior person who would have been in line for a promotion
to Claims Examiner 3 pursuant to Article 17 of the Contract. The

Employver shall make her whole in terms of back pay and benefits,

-1
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