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_S.ME_DIEME

The grievance protests a four—day disciplinary suspension imposed
on an ermployee foT negligent work pezriormance. crievant, an account
clerk 2, was hired by £he Chio Department of Rehabilitation and Cor-
rection on October 24, 1958. She was assigned to the pusiness office
of the Hortheast Pre-Release Center ( NEPRC) in Cleveland. Her classi-
fication description calied for, "working xnowledge of accounting
support systems." Her job wWas O workx “under general supervision
_ . . to prepare vouchers, invoices, remittances for receipt & dis-
- pursement of funds & other related materials.” although the account

clerk Classification series contains a lower position +itle {Account

clerk 1), the Clerk 2 job was an entry-level position in Grievant’s

case.

puring her first cix months on the job, Grievant was judged a

very satisfactory employee Dy Ler SUpeTViSors. She was given glowing

job evaluations. Oon March €, 1990, however, she received 2 four-day

disciplinary suspension on charges +n=t her carelessness and faillure

+o follow administrative procedures causesd NEFRC to double-pay inveoices
amounting to $39,000. ¥Whilz some of the pvorpayments were recovered,
the Institution suffered permanent loss cof approximately $6,000.
These and other problems in the puciness office were both costly and
embarrassing to the aAgency: supervision determined that Grievant’s
negligent nisconduct was largely ToO nlame. The Suspension Notice,

sent tc the Employee on March 6, 1990, aptly summarizes the Employer’s

allegations:




you are to De suspended for +he following jnfractions:

Rule #4: carelessness resulting in loss,dal_nage,
unsafe act OT @elay in work production.

Rule #6c: Failure +to follow post orders,_a@minls—
trative rulas ard/or written policies and
preccdures.

During your tenure in the Business pffice, your care-
lessness in work resulted in duplicate payments to
OPI [Ohio Penal industries) an¢ Central poffice -Supply
ip the amount of £39,000.00, %6,000.00 {of) which was
ljost to NEPRC permanently. In addition, your careless~
ness resulted in +he payment ©of medical bills fo¥
released inmates, and wvouchers peing sent to wrong
vendors and wrong vendor adaresses, resulting in gelay
of work. Your lack of organized records resulted 10
overpayments to some vendors and no payments to others,
creating chazs in the Susiness office.

The Union denounces the discipline as a cmoke screen to cover
up Management’s careless supervision and incompetent record keeping.
1+ corntends that Grievant workeG under a Supervisor and simply followed
his directives; that the errongous invoices, vendor records, etc.
were approved in writing by the supervisor and +he NEPRC Warden.
Grievant aptly summarized <the Union’s perceptions in a written

statement submitted on her pehalf:

[I]t was not my vieciation of . - - rules, but rather the
incompetence and mismanagement of WY superiors that
subseguently led TO +he inconsistent, jnaccurate record
kxeeping which resulted in the overpayments and double

payments to vendors. My only violation was that I followed
~heir orders.




Grievant’s suspension wat compounded by an involuntary vransfer
from the husiness office *o the cOmmisSsary. The work in the commissary
was more routine, less syiiled, znd the Exployee apparently +~hought
it demeaning. The remediec semandeé by the grievance include rein-
ctatement to the pusinesz office in agiition to paY regtoration and
expuncticr of the discipline from ngency recorcs.

The grievance was presented to arbitration in writing, without
a formal hearing. The Representatives rernished the arbitrator with
priefs, affidavits, and documentary evidence. Thelr stipulated issues
are whether or not rhe suspensicn was for just cause and, if not,
wwhat shall be the remedv?" The referencé +o just cause fpcuses On
article 24, §§24.01 and 24.02 of the Agreement.which define and limit
che State’s authority o discipline 3zargaining Urit cmployees. Section
24,01 makes just cause the toucnstcne of every disciplinary occurrernce

and places a gtrict burden of nroof on the Employer:

ARTICLE 24 - DISCIPLINE

§24.01 - Standard
Disciplinary action spall not be imposed upon 2am
employee except for just cause. The Employer has the burden

of proof to establish just cause for any disciplinary
actiocn.

section 24.02 adds substance to —he nepulous term, nqust cause, " DY

establiishing 3 progressiva-discipline requirement. It provides in

part:




§24.02 - progressive niscipline

The Employer will follow the principles of progress:'.we
discipline. pisciplirary action shall be commensurate with

the offense. pisciplinary action shall include:

A. One or more verbal reprimand(s) (with appropriate
notation in employee’s file):

B. One or more written reprimand(s):
c. One or more suspension(s}i

D. Termination

The Agreement gives significant additional gefinition to "just cause”

in the following excerpt from §24.05:

Disciplinary measures imposed shall be reasonable and
commensurate'withfthe >ftense and shall not be used solely
for punishment.

The parties stipuiated that the grievance was cimely and met
all procecural preregulsites. They agreed that +he Arbitrator was
authorized to issue a conclusive award on the merits subject, however,
to the following rgstrictions on arbitral jurisdaiction in article

' 25, §25.03 of the Agreement:

only disputes involving the interpretation, application
or alleged viclaticn of 2 provision of the agreement shall
be subject to arbitration. The arbitrator chall have no
power to add to, subtract frem or modify any of the terms
of this Agreement, NOX shall ne/she impose oI either party
a limitation or obligation nol specificelly reguired bY
+the expressed language ot this agreement.




ADDITIONAL FACTS AND CONTENTIORS

The business-office Adiszrepancies were discovered in Juneé., 1989,
nearly a year before Srievant was eucponced. he £indings were not
made by the Instituticn, they Same +o light in an audit by the Depart-
ment ' s Bureau of Fiscadl audits. Cn augast 15, 1089, the Bureau auditor
sent a memorandum to +~he NEPRC viarden outlining the ehambles she had
uncovered in the Inscitution’s £inancial records. The MemMo mentioned
a previous Jetter written two months earlier. mhat document was not
cffered into evidence. It might have heen nelpful because it seems
+hat some of the deficiencies were rcrrected between June and August.
1t is frankly inconceivable That +hings could have been any worse
rhan what the August 1t memo ocutlined. T+s opening paragraph is

astonishing:

In reference to our jetter of Sune 28, 1589 concerning the
pusiness Office, ouv prelininary findings of gross misman—
agenent were upheld by the cotal disorder found in the
record keepina of this ofZice. Although this condition
has peen improved by the change 1n persormel[i .e., Griev-

ant'’s transfer to the commissaryl, much confusion still
remains concerning wnicn invoices are outstanding.

The memorandum continued with three bages of criticisms and recommenda-
+ions in single-space typed format. Tt noted that there were nc files
of closed or open purchase orders for the current fiscel vear. It

charged that when the double payments for which Grievant was disci-
plined were brought to her Iupervisor'’s at+ention, before the audit,

+he Supervisor did not +ake proper action to correct tne situation

and recover the overpayment. Vendor records were incomplete andé some



contained thoughtless mistakes (suchas address and zip-code errors) .
The Auditor found that, vrtlhe internal controls of tnis office were

" pon-existent." The 1pstitution had been violating express procedures
by purchasing food locaily instead of through State contracts and
central Office Supply: as & result, according to rhe Auditor’s
memorandum, tgach time eggs were ordered from a jocal vendor an average
of $16.00 . . - Was lost."

The Agency investigated the matter. IT could not help but observe
that Grievant’'s responsibilities comprenended jssuing purchase orders,
handling accounts payable, meintaining records, and dealing with
vendors. Wnile supervision did sign the checks and purchase orders,
she was the one who initiated the documents. She haé been «rained,
supposedly knew her job, and it was apparenﬁ £o the Employer that
her carelessness was a major contriputing factor in creating the
gifficulties. The Predisciplinafy uearing Officer agreed. He issued
a report in which he concluded, "There is just cause for discipline.”

| A critical guestion which the Employer was compelled to answer
was why the discipline tock <the form of a four-day suspension.
grievant’s employment record was unblemished. The extent of discipline
clearly fell outside the progressicns required by article 24, §24.02.
Moreover, the Standards of Employee ~cnduct, issued bY +he Department
of Rehabilitation and correcticn, prescribe discipline ranging from
a written reprimand to 2 one-day suspension for ® Carelessness resulting
in loss . . . or delay in work production . . _n on the face of the
record, it seems +hat Grievant’s suspension was narsh and not
commensurate with the alleged infraction. But the Employer argues

- . . .
+hat it was entirely reasonable 1n V1iew of the Glsastrous results

cf the Employee’s neglect:



The employer contends that the discipline imposed was for
just cause and commensurate with the offense, gsge;;al,lx
in light of the eignificant oums of money lost TO the

insti +ution budgetl as 2 result of the carelessness of the
grievant.‘ _

As stated, Grievant contends she was guiltless =~ rhat her only
werime" was following her vposs’" instructions. The Agency GOes not
entirely disagree. 1+ tacitly concedes that Supervision cannot escape
some of the blame. It urges, however, that the problens started at

Grievant’s desk and she is answerable for her own blatant errors:

The Union would have you palieve that all of these nistakes
are the responsibility of the grievant'’s immediate super-
visor, simply because he or the institution warden signed
+the majority of the incorrectly completed forms. while
+he Employer recognizes the culpability of its managers
in situations such as this, we do not pelieve that fact
relieves the grievant of her respcnsibilities +o carry out
the duties of her position.®

The issue of culpability is central to this dispute. Grievant
introduced supporting evidence +o prove her charge +hat the fault
was entirely Management’s. Most impressive was the established fact
that, before the audit, she brought invoice improprieties %o her
Supervisor’s artention at least +wice and was instructed to handle
them in a manner which obscured rathner than corrected the flaws-

Furthermore, she testified without refutation that rhe double payments

> Employer brief, 37 enphasis added.

: gmployer brief, 2.




of invoices were authoriced and executed by her supervisor and the
NEPRC Superintendent (Waréen) .

1n addition to allisging that Grisvant was wrongfully accused,
+he Union answered the discipline with a potpourri of charges, all
designed tO achieve an arbitral £inding that Grievant’s suspension
was contrary to contractual prohibitions against un-just and/or unduly
punitive discipline. It contended tnat the agency overreactead,
ignoring the progressive—discipline mandate i% accepted when it
acquiesced to §24 .02. 'fne four-day suspension was not, in the Union’s
judgment, commensurate with +he alleged offense. in fact, it violated
+he Department’s own unilateral requlations.

The Union also made unconfirmed assertions that Grievant’s
training was inadequate and that the Supervisor +hreatened and
intimidated her. It accused the Empioyer of violating Grievant’s
procedural due-process rights &as well, by denying Union access O
witnesses in the predisciplinary hearing and cbtaining 2 nypbper—-stamp”
authorization for discipline from the Hearing Officer. Tn the Union’s
view, the Officer’s findings 1acked truly reflective, opjective,
judicious examination cf the evidence.

a most influential aspact cf ~he Union's case is the contenticn
+hat the Employer inexcusably brezched its contractual responsxblllty

for timely discipline. ayticle 24, §24.02 impeses 20 unmistakable

obligation in this regard:

Disciplinary act ion shell be initiated as soon 28
reasonably DOSSlDle consistent with the reguirements of
+he other provlslonu of +hie Articie. AN zarbitrator
decigding a discipline grievance must consider the ~imeliness




of *he Tmplover's decision O pecin the disciplinary
pro:ess.3

mhe audit leading to rhe suspension began in June, 1989 and ended
in avgust. The Instituticn spparently jnvestigated Grievant's
contribution to the difficulties as early as september, 198%9: yet
i+ was not until February, 1980 that +he disciplinary process
commenced, and late March when the Employee finally served the penalty.
Indeed, the predisciplinary Heerind officer commented On <he delay

in his findings:

Mi+igating Circumstancos:

Timeliness of any‘discipline‘must.be examined. The latest
investigation into rGrievant’'s] actions was completed,
according to statementis mzde, apout September to October
of 12B9.

The Union insists that 0¥ 511 or any of these reasons, the

grievance should be sustained in its entirety.

OPINION

Management’s unexplained delay 1s one of the puzzling aspects
of this dispute. Another is the fact that the Employee received the
most flattering job appraisals Irom her Supervisor; during the very
period that she was supposedly performing so carelessly. It is to

be recalled that she was & short-term employee when <he audits took

* Emphasis acded.




place; she nad peen hired onlyY

two formail evaluaticns,

In the January peri

grievant] does ROre +than
]

She goes peyond her daliy

cne in JanuslY,

crmance roport,

she received

eight months pefore.

198% and the other in March.
+he Superviscr wreote:
of work.

+he cxpecied amournt

improve on her overall mission.

[Grievant]
job on all of her aesigned

work area and an orderlv fiie SYSTSm.

+akes the Tima

zssigned task and does WOrk to
+o @o a neat and +nrough [g£ic)
clean

She keeps a neat,

guties. 2
[ Emph&asis addec. ]

since [Grievant] was hired she nas

-

[Grievant] keeps neat

proolem maintaining, prereri

gnd_Qggg;atg records.

been a model employee.

She has no
ing documents OX retrieving

information that is reguired.®

Both appraisals rated ithe

expectation. The appraiser

e

maintains was responsible for

evaluation was fully as

-7 -
wa2s the zzZnmz2

compl

Tmpiovee as meeting or exceeding every

Supervisor whom Grievant

m™he March

-

—~ecord-kecping disasters.

[

rentary as the January one:

| S

[Grievant] goes beyond expectations in the amount of workK.

She goes much to lmprove oh her

[Grievant] completes
and accursie manner.

‘ Enipnasis added.

all work assigned to her

saily task.

in a neat
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. . o
[Grievant] maintains, —ranscribes, and preparef allsh r
work in a neat and agceurese record keepintc cysteml.

Frankly. inconsistenciles are confusing to the Arbitrator. Was
crievant a "model employee" oY an indifferent one whose carelessness
placed NEPRC’s financial recorés in wr tched cshambles? Was che hired
into a situation which was alreacy poorly administered and instructed
py Supervision to continue following improper procedures? was she
a good employee who unfortunately nappened to be in position to catch
the flack from a disparaging audit of the facility? Was she, as the
Union suggests, 2 convenient victim whose discipline was calculated
+o draw Departmental attention away from Supervision’s inadequacies?

The evidence is insufficient to provige +he Arbitrator with a
firm basis for answering these questions. 1IN fact, it supports
affirmative answers to all ot thewm. Because the conflict cannot be
resclved with any degree of certazinty, it follows +hat the Employer
failed to meet a critical article 24, §24.C1 obligation —— "the burden
of proof to establish Just cause for any disciplinary action.”

accordingly, the Arbitrator ic compelled TO custain the grievance.

AWARD

The grievance is sus+tained. The Emplover is directed to purge

j+g records entirely of references ro this discipline and compensate

Grievant for whatever wages and benefits she losT ©n account of the

four-day suspensicn.

> Emphasis added.
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= companion case, conditionally

In view cf the dercision in
e Union’s demand that

sustaining Grievant'’'s subseguent removal, th

she be reinstated to +~ne Lusiness nffice is moot.

Decision issued at Lorzin Ceunty, Ohio

Jbnathan Dworkin, Arbitrator

12
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This controversy Stems from the removal of an eighteen-month
employee of the Ohio Department of Rehabilitation and Corrections.
Grievant was hired on October 24, 1988. She was assigned initially
+o the business office of the Northeast Pre—Release center (NEPRC),
a male prison in Ccleveland. Several months later, she was +ransferred
to the commissary under a cloud. She had been accused of extreme
carelessness in the performance of duty and had received a four-day
gisciplinary suspension.’

The commissary is a kind of cage. Grievant worked inside, helping
inmates outside purchase merchandise. There were also inmates assigned
to work in the commissary whom she supervised. This brought her into
closer contact with prisoners than was possible in the business cffice.
one of the inmates she supervised was 2a neighborhood acguaintance
with whom she eventually formed a close personal relationship. On
March 21, 1990, the inmate was interviewed by the NEPRC Warden about
his contacts with Grievant. The interview was taped and later
transcribed. The seventeen +ypewritten pages accuse +he Employee
of a variety of improprieties. + is a sordid account, charging
crievant with making unsolicited professions of love, giving gifts
of money, cigarettes, miscellaneous commissary items, drugs and
whiskey. The inmate’s sworn statement told of Grievant kissing and

fondling him, expressing (unconsummated) promises of sexual inter-

1 cee this Arbitrator’s decision in companion case no. 27-17(90-04-
11)0086-01-08 (issued February 10, 1891), in which the grievance
resulting from the discipline was custained. The ruling was based
on the Employer’s failure to prove just cause.

1



course, demanding +hat he telephone ner regularly at night, and making
several clandestine visits to nim in his dormitory. He further alleged
that Grievant permitted him to steal from +he commissary.

The accusations wele pot entirely uncorroborated. The inmate
produced a valentine card (with +ne envelope) he claimed to have

received from Grievant. It was signed, "Love Me." Enclosed was &n

undeniably incriminating note which stated:

pear Pat, (Big Honkie)

Just a few lines to say hello and ask how <hings are
going? I pray every night that you leaIm to curb that
temper of yours (HA Ha) well I nope you have & good
Vzlentines and will see you Soon.

Love Me

Beneath the message was a 1ipstick imprint inside a hand-drawn heart
and the words, "P.S. Here’s my part the rest is up to youl" A
nandwriting expert was called upon te analyze the note and envelope.
In his opinion, they were the vknown writing of (Grievant].”

Next, Management subpoenaed Grievant’s telephone records from
ohic Bell. They, tod, were incriminating. In January and February,
1990, the Employee accerted thirty collect calls Irom +he prison.
With one or two exceptions, 211 were long —- MOSL exceeded &n hour,
one lasted ninety-nine minutes.

on april 11, 1290, Grievant was subjected to a thorough investiga-
tory interview Dby +he Deputy Warden. she attended 1%, accompanied
py a Union Representative. The session was taped and transcribed;

it consisted of seventy-three typed pages. The interview was MOST

-
a



revealing. While the Employee vigorously denied carrying on & love
affair with the inmate and mest of the other accusations, she did
admit that she had formed & enerial friendship with him on & purely
platonic basis. she said that they fell into the friendship naturally;
+hey had many mutual acguainiances, and it happened n4ust because
we were together in the commissary =né we would sit and talk about
everything."? Although the Deputy Warden subjected her to energetic
cross-examination, she stuck to her denials and +tried to explain her

admissions. The following excerpt is characteristic of the dialogue:

Q. [by the Deputy warden] Why déid you send the inmate
a Valentine’s card?

A. [Grievant)] We were close friends and he Xnows everyone
I know, 1 know everyone he knows, and when he started
working fcr me we fzlked, and we just knew everybody

and became close friends.

Q. What is your def inition, when you say we pecame close
sriends, what does that meanh tc you?

A. I was 1ike, I listened to him talk, I was like a sister
kind of thing or ycu know, would talk to him about
nis family and how he was going to get out and get
a job, just you Know, how he was going to straighten
nis 1ife up and wasn’t coming vack to prison and things

like that. A friendship.

o. Why éid you develop +nis friendship with an inmate?

2. Probably because we 211, he knew everyone T knew and
T knew everyone he knew, We would sit and talk about
evervbody, like he knows all my nephews, my nephews
211 know him, and he knew one of The guys +hat 1 was
going with on +he west side, I didn’t care for him,
vou know 3ust back and forth talking like you do with

2 crievant’s testimony




a friend. We became ciose 1ike, you Know, T always
calked with him sbout all nis problems and how he was
going to straighten himsell out and things like +hat.

The Deputy Warden closely in=errogated Crievant about the peculiar
valentine card with the lipstick imprint. It appeared sexually
suggestive; if it wasn’t. what was i+s purpose? The Employee stated
that the lip print was a Jjoke. She caid that inmates frequently teased
her about her mouth, telling her she had nperfect lips."” They made
cther provocative remarks as well. but she never reported them
(contrary to specific Departmerntal Bules). She felt that reporting
such occurrences might cause unnecessa:y'tension‘between.her and the
inmates ~- perhaps placing her in dancer of retaliation. Besides,
che felt well able to keep fhose making the remarks in 1ine with her
own brand of snappy retorts. For example, if an inmate made a sexually
Joaded comment to her, she right respond, “Yeah, in your wildest
dreams."

Grievant admitted accepting tne collect telephone calls. But
stated that they were neither for her or from the inmate in question.
She had befriended ancther inmate and, at his request, had arranged
z long-distance (telephone} 1iaison with one of her “girlfriends.“
The calls were between the ngirlfriend" and the other inmate. Grievant
insisted that the inmate who had been her £riend and became her accuser

never :telephoned her at nowe.

cc all Grievant’s admissicns, the most damaging was that she

|J-

understood at the time she was carrl ng on these relationships that
her actions violated fundamental ruies governing her employmernt.

The inmate reported that ihe Employee cautioned nim not <o reveal



~heir friendship because her job could hang in the balance. Grievant
candidly conceded making the statement.

srer reviewing the evidence, NEPRC Management concluded that
even if all Grievant’s denials were authentic, her admissions were
enough to support charges that she had violated critical employee-
conduct regulations. The pepartment of Rehabilitation and Correction
has compiled a cogent, cemprehensive gocument entitled, nstandards
of Employee conduct." Each employee receives a COPY and t€raining
on conduct that is permitted and prohipited. Grievant'’'s viclations

fell under the following provisions of the Standards:

Personal conduct

2. Employees shall not, without authorization from <he
appeinting authority, aliow rhemselves to show par~
+iality toward or become emotionally, physically, o
financially involved with inmates . . . OT establish
a pattern of social fraternization with same-

b. An employee shall not visit an inmate . - - wnile
cuch an individual is under the custody anc
control of the Department, unless such a visit

is given prior authorization by the employee’s
appointing authority, or the visit is part ol

she employee'’s Job duties.

c. An employee who becomes involved in a set of
circumstances as descrihed above must advise hls

supervisor, who is responsible fox informing the

Appolnting Authority or personnel gfficer.

3. Wo employee snall show favoritism or give preferential
r—eaTment TO one Or MOTE inmates . - - -

5




rccompanying the Rules ic & section ertitled , wgchedule of Rule
Violaticne and Penalties." It is & 1ist of misconduct categories
with potential penalties. 1n a praface, the Department clarifies
+hat the penalties are intended as guidelines, not dictates:; that
consistent with the Agreement and sound managerial philosophy, careful
investigation, full consideration of mitigating and intensifying
factors, and recognitiorn of the individual nature of each cffense
chould be used to decide what censtitutes commensurate discipline.

The principal charges ageinst Grievant are "Giving preferential
treatment to an inmate" and "Engaging in unauthorized personal
relationship(s) with inmates."™ Each carries the suggested penalty
range of a five-day suspension to remcval for a first offense. The
evidence confirms that, except in compelling circumstances, the
Department imposes removal in there Ccases.

article 24, §24.04 grants every employee facing suspension oY
discharge the right to a prelininary hearing. grievant’s hearing
ook place on april 16, 1990. The Hezring officer issued £indings
authorizing discipline the following cay and, the day after that {april
18), the Removal Notice was crafted by the Institution Warden. It
was signed on behalf of +he Department on May 5, as of May-lS, 1290,
Grievant’s employment was terminated.

2 timely grievance challenging the removal was initiated and
processed to arbitration. It was heard in Columbus, ohio on November
15, 19%0. The parties’ advocates stipulated that +he grievance was
arbitrazple and the Arbitrator was authorized to 1lssue a conclusive

award on its merits. It ehould be cbserved that ~he scope of arbitreal




aushority is carefully circumscribed by the following language 1D

article 25, §25.03 of ~he Agreement:

only disputes involving the interpretation, application
cr alleged violation of & provision of the agreement shalil
be subject to arbitration. The arbitrator shall have no
power to add to, subtract from or modify any of the terms
of this Agreement. nor chall he/she impose OD either party
2 limitation or obligation not specifically required by
+he expressed language of +this Agreement.

THE ISSUES

The Representatives stipulated the proad issues to be decided:
n1c «ne removal of grievant . . . for just cause? If not, what shall
be the remedy?"

The principles of just cause are £irmly implanted in ©he Agreement
petween these parties as exacting - ipitztions on the State’s disciplin-
ary authority and Management Rights. article 24 sets forth the just-
cause mandate in both general and specific terms. sections 24.01,
24.02, and 24.05 are pertinent to this dispute. They state in relevanc

part:

ARTICLE z4 - DISCIPLINE
§24.01 - standard

Disciplinary actioen chall nect be imposed upon 2
emplovee except for Just cause. The Emplcoyer has the purden
cZ proof %to establish Jjust cause fzr any disciplinary
action.



§24.02 - Progressive Discipline

The Employer will follow the principles of progressive
discipline. Disciplinary action shall be commensurace with
+he offense. Disciplinary action shall include:

A. One or more verbzl veprimand(s) {with appropriate
notation in employee’s file):

B. One or more writmen reprimand(s);
Cc. One or mcre suspension{s);
D. Termination

§24.05 - Imposition of biscipiine

Disciplinary measures impcsed shall be reasconable and
commensurate with the cffense anrd shall not be wsed solely
for punishment.

ADDITIONAT FACTS AND CONTERTIONS

The penalty was most severe. Grievant was only an eighteen-month
employee with a good record. Her actions, while admittedly in
violation of Departmental Rules, seen innocuous. They caused no breach
of security, Jjecpardized no one, and did not compromise Grievant’s
effectiveness as an employee. The Union peints out that every inmate
who was housed at NEPRC has since been released OT +ransferred. The
facility is now a women’s priscn. Thus, reinstating this Enmplovee
+o her job as an Account cierk could have no adverse effect.

The Union finds it hard to believe that there was not sSome

undisciosed, discriminatory purpose pehind wha< it views 2s the
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Employer’s knee-jerk dismiesal cf this Imployee. 1t sees a 1ink
petween this removal ana 7 previcus éisciplinary action. In March,
1990, Grievant was suspended For ahlngedly'mishandling accounts and
causing overpayments to vendors, While that discipline was being
processed, she was transferred fyom +he business pffice to the
commissary. As stated, if +he transfer had not occurred, she would
not have come into contact with the inmate and would still have 2
job today. Moreover, the former discipline was unjustified, and a
grievance protesting it was pending when the removal was processed.
The Union strongly suspects tnat the decision to remove Grievant rather

+han impose one of the more moderatc penalties authorized by the

Fnplover’s own rules was retaliatery.

| The Union can conceive of only one other explanation for the
relentlessness of the Agency’s response to the infraction —-- that
it actually believed the irmate’s slanderous, unauthenticated attack
on Grievant’s reputation. I supervision placed credence in the
inmate’s statement, the Union contends it acted with irresponsible
gullibility. Convicts are characteristically manipulative and
untrustworthy; they lie whenever it suits thelr purposes, and no one
knows this fact of prison 1ife better than managers and supervisors
of the State’s penal Institutions; The Union charges +hat NEPRC
Supervision gave the inmete = valuable reason to make defamatory[
outrageous accusations against Grievant (who had innocently befriended

him). It promised him early release in exchange.>

3 This is a serious allegation, but a naked one. It stands

unsupported by any evidence. 1+ was raised only 1n argument, and
ne witness atitested to Or €VEi mentioned the alleged bribe.
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In its closing Tremarks, +he Urion raised the possibilit' that

grievant was the victim of disparate treatment. It introduced &
Jocument, Gated November 13, 1290 [several months after Grievant’'s
removal), which confirmed tnat 2 female Corrections pgfficer formed
an unsanctioned relationship with an inmate'’s husbanc and made repeated
telephone calls to +the inmate’s home. Tne penalty was & verbal
reprimand.

The Employer’s advocate 3id not try to explain or justify the
difference between Grievant's removal and the correction Officer’s
verbal reprimand. He did not know the circumstances of the other
incidgent and was not prepared O responé to it. The Union’s submission
was a surprise. He did, however, call attention to +he fact that
Grievant was & chort-term employee without the length and gquality
of service which customarily plays a part in disciplinary mitigation.
He also‘produced significant proof that removal was the penalty
normally imposed for j11ici+ interactions petween employees and
inmates. His evidence cons isted of six recent examples of misconduct
similar to what is at issue in this dispute.' All che employees
were removed, even though some had service records five times longer
<han Grievant’s. The discnarges were qniformly affirmed in arbitra-
tion.

The Employer made many of the same arguments in this dispute
as in those that went before. Personal relationships between prisoners

and emplovees &are always regarded DY the Department &5 intolerable.

+ mhe evidence was in the form of arbitral decisions. actually
the Employer introduced seven, not siy, but one W&Ss premised ©on
ac+endance viclations. The srbitrator judged it O be irrelevant
-nd dismissed it from consideration.
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They can easily jeopardize the principal mission of 2 penal institution
-- security. Inhis opening statement, the Employer’s Representative
axplained why the Department is S0 forceful in its disciplinary

responses to misconduct such as Grievant’s:

This issue of an unauthorized relationship with an inmate
is not new. Ever since there were jinmates confined to
priscons and ever since there were prison employees, this
problem has existed. The relationship may seem, at first,
innocuous. However, in all cases it becomes motivated bY
desire to manipulate [tnhe employee] by the inmate for
special treatment; whether it be sex, food, cigarettes,
or any other difficult-to-secure jtems and conveniences;
alcohol, drugs, or even perfume and sunglasses.

The Representative concluded by pointing out that +hese relationships
are always designed to gain an advantage for the inmate at the expense
of the employee. He stated: ™Most start in tiny beginnings == break
just a little rule -- +esting the water. Almost without exception,
there is a hook at the end of the line.™

The Employer tacitly agrees that crievant was a victim; but the
inmate, not the Institution was the oppressor. Somehow she was drawn
into forming a relationship in violation of explicit, well known
prohibiticns. She voluntarily compromised her position as an employee,
risking her safety as well as her co-workers’. In the Agency'’s view,
she was the cne who made ne—self unacceptable for continued employment.

She forfeited her job long belore che was removed from it.

When the Employer ended i+s presentatien, i+ was the Union’s
turn to provide the 2rpitrator with a rational foundation for second-

guessing the Department and ordering the Employee’s reinstatement.
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ttempting to meet +his burden, the Union called upon Grievant who
gave sensitive, genuinely remorseful testimony in her owh behalf.
Shestraightforwardlyacknowledgedforminganjmmmrmissiblefriendship
with an inmate, sending him a humorous Valentine card, and giving
her telephone number to eriother inmate. She knew at the time that
her conduct was wrong; she alsc knew it piaced her job in jeopardy.
che is at & loss to give a concrete explanation for her actions.
She believes it would rot have Lappened if she had not been humiliated
by the forced transfer from the business office to the commissary.
She became depressed and suffered & low self-image as a result. As
she explained at the end of her testimony, "I made a mistake; I know
it was wrong. But at the +ime I was down and didn’t care what happened
to me."

The Union pleads for understanding and forgiveness of Grievant’s
plight. It notes that the employment relationship iz composed of
human beings, and an instituticn cannct be human without compassion.
Arbitrators have denied grievances such as this because the employee
was unremorseful -- Grievant is obvicusly £illed with remorse. They
nave denied similar grievances because the employee’s action was
willful -- Grievant was not willful, she was depressed. The Agency
would not be harmed if this Employee were reinstated, and the Union

urges that she be given a second. chance.

OPINION

One matter should be disposed of at ~he outset. Prart of the

Pmplover’s case consisted of the inmate’s written statement implicating
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Grievant in transporting centraband into the prison, sancticning thefts
srom the commissary, and carrying on an intimate physical relationship
with him. The Union does not heijeve it; the Arbitrator does not
pelieve it; nor, for that matter, does the Employer actually believe
it. The Agency tacitly concedes that the statement is unreliable
even though the inmate allegedly passed a polygraph test. as Manage-
ment knows all too well, prisoners are as likely to lie as tell the
+ruth. Their exclusive motivations are their self-interests, and
+heir unsupported statements, whether or not they are given undeXr
oath, cannot be considered valid. If there is ocne cOmMmMOIN strain among
prison inmates, it is their contempt for truth.

Nevertheless, the Employer maintains that the misconduct admitted
by Grievant, without the cther accusations, was sufficient just cause
for her removal. In its Step 3 Answer to the grievance, the Agency

wrote:

While there is nothing but the inmate’s word in a polygraph
+hat the grievant fondled him in his room, kissed him at
other places in the institution, brought and gave him Valium
and reefer, and bought and gave him alconeol, that which
nas been undisputably prcven and admitted, is sufficient
+o find that just cause existed for discipline. Removal
from her position is commensurate with the offense. There
can be little speculation to how far this employee might
go for this inmate that would seriously jeopardize the
security of the institutieon.

Obviously, the Department’s opinion is that if crievant’s adnissions
were the only evidence in this case, 1+ would be sufficient for the

removal o meet just-cause reguirements. This concept £inds support
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in the arbitral decisions submitted by the Employer. Several of them
merit special comment.

In one of the casce, & CJorrecticnc Off jcer was charged with
accepting money (and expressing willingness to accept marijuana) in
exchange for granting an inmata choice work assignments. The Officer
was discharged, and the resulting grievance was appealed to arbitra-

rion. Arbitrator Frank Keenan denied the grievance, noting:

[I}t is simply self-evident that such dealings with inmates
. . . jeopardizes not only the officer himself but others
working with him as well, and in this manner adversely
affects the safety and security of the entire staff.®

More recently, a Food Service Cocrdinator a+ Lima Correctional
Tnstitution was discharged for engaging in an intense relationship
with an inmate which continued afiter tne inmate’s parole. The State’s
contention that such relaticnehips are always manipulative was
confirmed when the parcvlee burglarized the employee’s home. One of
+he Unicn’s contentions in arbitration was that the Stzte'’s action
against the Employee was witheat just cause because i+ contemplated

off-duty behavior. Arbitrator David Pincus disagreed. He helad:

Although the activities engaged in éid net directly
impact the employment relationship, the cast potentially
negative implications on the grievant’s ability and suita-
pility in performing job functions properly. One can only
surmise the devastating impact on the facility if the
parolee had continued to manipulate the grievant for other

s case No. GB87-2438, page 20. Decisien issued, November 11,
1990.

=
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purposes. All emplovees working i~ a corrections environ-
ment are responsible for security. The series of circum-
ctances gescribed above indiceste that the grievant repre-
sents a potential security risi. Within this particular
job setting, the emplover should not be regquired TO accept
cuch a risk because any negetive outcome can devastate the
mission of the institution and thz safety of inmates and
other parsonnel.

A Corrections Officer ip a women’s pre-release center was charged
with carrying on a +torrid sexual affair with an inmate, and asking
her to move in with him when she was released. His discharge was
grieved and presented to arbitration before Rhonda R. Rivera. The
grievant denied the sexual allegations, testifying that the evidence
against him, including @ telephone record of collect calls from the
institution to his home, did not Jetract from his denials. He said
that his relationship with the inmate was altruistic and his only
interest in her was to aid her rehabilitation. Arbitrator Rivera
accepted the grievani'’s statements as true, but still upheld the
removal. She noted that helping inmates individually and personally
was not in the employee’s Job description, and that his viclations
were deliberate.”

willful misconduct caused Arbitrator Rivera to deny a similar
grievance invclving a seven-year workshop supervisor wno was discharged
for conspiring with an inmate to parter a pair of sunglasses for a

carton of cigarettes. The penalty was demonstrably harsh, yet

&

) Case No. 27-12-80-02-0030-01-03, page 21; emphasis added.
Decision issued, February 2C, 1990.

" case No. 27-08(06-14-89)-014-C1-03. Necision issued, January
16, 1980.
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Arbitrator Rivera declined to rule that it was not commensurate with

the misconduct. She heid:

However, the guesticn of commensurate punishment remains.
The job of the Arbitrator is not T substitute her Jjudgment
for management’s. The Grievant violated a clearly stated
and reasonable work rule which he admitted under oath to
understand. The stated possikle discipline was dismissal.
The Superintendent hac the duty to determine whether any
circumstances m;itigated the viclation. Reading the tran-
script and hearing from the srievant himself, the Arbitrator
cannct say that the Superintendent’s Judgment was unreason=
able, capricious, or arbltrary. Reading and hearing the
crievant’s words, the Superintendent could reasonably have
found an intentional, unremorseful, willful action on the
part of the Gricvant justifying dismissal.®

The Arbitrater has little argument with the prior cases, but
findg only tangential connections To Grievant’s circumstances. This
Employee &oes not appear TC be willful or resistant to supervisory
authority. Her job evaluations confirm that she is @ Gedicated
individual, willing to work hard. she would be a valuable asset to
most emplovers. But she has a personality which is inconsistent with
employment in a prison -- especially in the prison located in her
neighborhood (NEPRC). She is a eocial person who apparently knew
several of the inmates at the Center. As che testified, "It seemed
everyone we knew was either in 3a2il or had been in jail."®

Ker friendliness and native compassion for fellow human beings,
inciuding inmates, puts her out of place as an enployee of a prison.

She seems to lack the gloss of coolness and detachment that permits

& Lcase No. GSO/-ZBSE_- pages 13 14. DeCiSiOD issued, NOUe'mbea.
3 15888.
’



Corrections employees to distance themselves £yom thelr charges.
Her own statement in the interview with the Deputy Warden was &
profound admission of +his characteristic. She was acked whether
she communicated liking inmates, or how they would Xnow <hat she liked
+hem (as friends). Her response: "The way I am, I +reat everybody
nice."

The Arbitrator is coﬁpelled to agree with the Agency that
Grievant’s rule violations —- just the ones she admitted —— rendered
ner ineligible for reinstatement. In arriving at this conclusion,
he takes special note of the Union’s evidence that NEPRC has been
converted to a women’s prison, but finds curious the argument that
reinstating Grievant would not pose the same problems. The contention
is inconsistent with Grievant’s testimony. She absolutely denied
+he inmate'’s sworn statement that he and she had a sexual relationship.
The Union’s argument seems to assume that the inmate’s allegations
were accurate -- that Grievant’s violaticn was a response to hetercsex-
ual temptation which no longer can exist at this facility. But
Grievant testified, under oath, that the relationship was socilal,
not sexuzl, and the Arbitrator believes her. Grievant is a social
being with demonstrated warmtch and a marked capacity for forming
friendships. In choosing friends, she does not discriminate against
+he lowest echelon of society -- prison convicts -- and there is no
reason to suspect that she would not be capable of as close a
friendship with a woman inmate as with a man.

The Arbitrator agrees that Grievant is entitled to compassion,
but f£inds that the removal was for just cause. For +hat reason, he

is powerless to overturn the discipline. Once just cause is estab-
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lished, an arbitrator has no authority to embellish job security by
interposing his personal sympathiecs. The most +hig Arbitrator can
do for Grievant is give her zn opportunity to leave the Institution
with a clean record. The Award will permit her to resign voluntarily
and, if she does, the Employer will be reguired to expunge her record
of the discipline and give no less than a neutral recommendation to

potential future employers.

AW,

The grievance is substantively denied. However, Grievant shall
be permitted to write & Dbackdated note to the Agency voluntarily
resigning from her job as of May 15, 1990. If she chooses to do SO,
+he State shall accept her resignation in lieu of the removal, and
shall thereupon expunge her reccrds of all indicetiens of this
discipline. Thereafter, the Emplcyelr shall give no less than 2 neutral
recommendation should one be requested by potential future employers
concerning Grievant.

1f Grievant elects not to resign within ten days of the Union’s

receipt of this Award, the grievance shall stand denied.

snathan Dworkin, ArbitratoXr



