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SUMMARY OF DISPUTE

The grievance protests the discharge of an Ohio State Trooper.
Grievant joined the Highway Patrol in 19£1; her seniority date was
July 2, 1981. She was remcved on September 14, 1990 after more than
nine years on the job. The principal charge against her related to
August 17, 1990 when she allagedly was unfit to report for work because
of alcohol intoxication. This was her second discharge; the first,
which occurred in December, 1987, was also grounded on substance and/or
alcohol dependency which impaired her job performance. It was
withdrawn on a last-chance agreement under which Grievant was to
correct her problem through zn Employee Assistance Program (EAP).

The Union grieved the September 14 action, contending that it
lacked just cause. The centention relates to Article 19 of the
governing Collective Bargaining Contract. It states in pertinent

part:

ARTICLf 19 -- DISCIFLINARY PROCEDURE

§19.01 Standard

No bargaining unit member shall be reduced in pay or
position, suspended, or removed except for just cause.

§19.05 Preogressive Discipline
The Employer will follow the principles of progressive

discipline. Disciplinary action shall be commensurate with
the offense. Disciplinary action shall include:
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1. Verbal Reprimands (with apwropriate notation in
the employee’s file);

2. Written Reprimand;
3. Suspensiocn;
4, Demotion or Removal.

However, more severe discipline {or a combination of
disciplinary actions) may be imposed at any point if the
infraction or violation merits the more severe action.

The Employer, at its discretion, is also free to impose
less severe discipline in situations which so warrant.

In order to meaningfullyv ccmpare the Patrol’s position with the
Union’s, it is helpful to briefly recount the incident which triggered
the removal. On August 17, 1920, the Empluyee was scheduled on the
11:00 p.m. turn. She telephcned the pust dispatcher early that
afternoon to repor*t off on sick leave. The reality was that she was
not sick. She did have a case of poison ivy for which she obtained
medical treatment, but it was not disabling. Moreover, no sick leave
was available for her to use; she had exhausted her entire bank of
ninety hours in less than a year.

At 5:45 p.m., Grievant called the dispatcher again to find out
if her day off had beer apwvroved. c£he was told that the Sergeant
had denied the application and indicated that neither compensatory
nor holiday leave would be granted. Notwithstanding, the Employee
reported of f on compensatory time. When the Sergeant learned of this,

he decided to investigate. He drove to Grievant’s and spoke with
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her for about an hour. During the "visit," he assessed her as
extremely intoxicated, crdered har not to report for work, and told
her that the incident would be reported for probable discipline and
possible removal.

These facts, viewea in light of Grievant’s record after her
reinstatement from the prior discharge, do not present an adeguate
case for dismissal under the usual just cause standards. Aside from
a counseling in June, the reccrd was discipline-free -- there was
not even a reprimand. As bad az Grievart’s conduct on August 17 might
have been, it certainly did not justify 2an impulsive termination of
her nine-year employment history.

In truth, the Empliuyer doeg not c«laim that its action was
consistent with abstract principles »f dust cause, and its reliance
on strictly contractual prerogatives to discharge employees is neg-
ligible. Rather, the Patrol losks to Grievant’s 1988 last-chance
agreement as the foundaiion for its acticn. That agreement provided

in pertinent part:

EMPLOYEE ASSISTANCE PROGRAM
PARTICIPATION AGREEMENT

The Ohio Department of Highway Safety, Division of the Chio
State Highway Patrol, (hereafter the Division), and the
enployee . . . agree to enter into a contract wherein the
employee voluntarily agress to seck assistance from a Health
Care Provider under the Ohio Employee Assistance Program
(Ohio E.A.P.), to deal with the problem of alcoholism/sub-
stance abuse.
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The employee agrees to participate in the plan for a period
of up to 365 days. Said plan will be developed by the
Health Care Provider. The empioyes agrees to meet all of
the requirements set forth in that plan. The employee alsoc
agrees to verification as tc whether or not the employee
is keeping scheduled appointments and is in compliance with
the agreed to plan. Said veriricaiion will be made by the
Case Monitor assigned in accordance with the employee’s
health plan contract. The empioyee agrees the Case Monitor
will provide the Division with updates every two weeks.

The Division agrees that, so long &as this contract is
complied with in its entirety, the employee’s termination

shall be held in abeyance. Should the employee violate
this contract by £ailing to he rehabilitated, or by failing
to actively participats in the program, the termination
will be implemented.

The employee understands and agrees that further occurrences
of the problem described in paragraph 1, either during the
time encompassed during the [.A.P. trealment or at any
future incident, shall result in the immediate implementa-
tion of the proposed discipline.

By signing this agreement, the employee and the Fraternal
Order of Police, Chio Laber Council agree to waive any
contractual time restrictions regarding the imposition of
discipline. The Urion and the emplovee acknowledge the
Division is not liabte for any pay as the result of this
agreement, or the circumstances ieading up to it. The Union
and the employee acknowledge any pay is provided through
disability leave benefits.

The employee, by signing thls contract, acknowledges that
s/he has received a copy of this contract, has been fully
informed of the terms and conseguences of it: and hereby
voeluntarily enters into said contract after having been
advised by her representative, who has signed below.

The Division further agrees that if the employee . . . suc-
cessfully completes the agreed to plan, as certified by

q
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the Ohic E.A.P., the Division will restore [her] to
employment as a Trooper. [Emphasic added.]

In the Employer’s -judgment, Article 19, its just~-cause mandate,
and its progressive-discipline standards are irrelevant to this
dispute. In 1988, those terms of employment were changed for Grievant.
She and her Union executed a binding contract. In it, Grievant pro-
mised to follow a treatment program tec rehabilitate herself from drug
and alcohol dependency. She specifically acknowliedged that should
she fail to achieve her goal or later revert to substance abuse, the
discharge she escaped in Decemier, 1988 would be implemented. She
and her Union Representative also conceded, in writing, that the former
removal action was not abandonsd or withdrawn by the State; it was
held "in abeyance" to secure CGrievant’s continued compliance with
the conditions of her reinstatement. The Patrol contends there was
ample consideration for all the Emplcoygee gave up —— her Jjob was saved
so long as her compliance remained constant.

According to the Patrol, Grizwvant breached the last-chance
agreement. Her abstinence from alcohol was short lived. By her own
admission, she started drinking three months after completing the
rehabilitation program. Her performance deteriorated and, on August
17, the predictable event cccurred. She drank so much alcohol that
she rendered herself unfit to perform her responsibilities as an Ohio
State Trooper. The prascribed conseguence was removal -- not

necessarily under Article 19, but in accordance with the last-chance
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agreement. The Patrol concludes that the last-chance agreement rather

than the labor-management contract governs this case.

The grievance was anpealed to arbitration and heard in columbus,
Ohio on September 28, 19%0. At the outset, the Representatives of
the parties stipulated that the appeal met contractual time limits
and was procedurally arcitrakle. They agreed that the Arbitrator
was authorized to issue a conclusive award on the merits, subject

to the following limitations in Article 20 of the Agreement:

5. Limitations of the Uupire

Only disputes involving the interpretation, application
or alleged violation of a provision of this Agreement shall
be subject to arbitration

The umpire shall have no power to add to, subtract
from or modify any of the terms of this Agreement, nor shall
the umpire impose on either party a limitation or obligation
not specifically required by the language of this Agreement.

‘T
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FINDINGS ON THE "OTHER CiJARGES™ AGAINST GRIEVANT;

THE ISSUES CLARIFIED

In its opening stateirent, tha Employer claimed that the August
17 incident "was only the latest in series of performance related
problems which have arisen as a result of the grievant’s continued
use of alcohol.”™ Tt then attempted to demonstrate its point with
evidence of the Employee’s past omissions and failings:

On May 24, 1990, she failed tc report for her 11:00 p.m. shift.
The Lieutenant supervising the post telephoned her at 11:05. Grievant
told him she did not know sne was scheduled. Her shifts had been
changed to accommodate inservice training, and she lost track of the
days she was supposed to work. The Lisutensnt did not deubt the reason
for her absence. He cffered hev an opportunity to report in at
midnight and make up the hour by working over onto the day shift.
She declined, explaining that she had been out on a date and had
consumed "a few beers.”" 3he did not feel able to perform safely.?

The Lieutenant conducted an investigative interview with Grievant

on June 12, 1990 concerning the May 24 absence. His report of the

* The Union regards the incident as illustrating Grievant’s worth
as an employee, not her fiaws. It demonstrated her concern for safety
and her acute awareness that consuming even a small amount of alcohol
was incompatible with her iob responsibilities. The Union contends
that, if anything, her unwillingness to accept the Lieutenant’s offer
should have been viewed as a positive reflection on her judgment and
dedication.
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conference indicates that he zaccepted the Employee’s "excuse," but

found it less than exculpating. The report stated in part:

I believe that [Grievant] did become confused about her
time off, but it was her responsibility to report when
scheduled. The schedule change was made weeks before this
incident and was on the posted schedule. In fact, [Griev-
ant] admitted to me she had seen the schedule change, but
it just "didn’t register™. [Grievant] has been counseled
about this incident. She was given a vacation day in lieu
of being taken ofif the pavyroll.

In his report of the discussion, the Lieutenant expressed earnest
concern over the fact that alcohol prevented Grievant from accepting
the work offer. He was aware that she Liad been conditionally rein-
stated from a discharge and was supposed to be avoiding alcohol.

He gave the Employee » stern warninc in this regard:

I explained that if she is an alccholic and doesn’t admit
it, she is bent on s=21f destruction. I informed her that
I would take whatever disciplinary action necessary if she
were involved in any alcchol related incidents while on
or off duty. I told her that this would include c¢riminal
charges if warranted.

The Lieutenant’s concluding comments forecast the events leading

to this dispute:
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[Grievant}l is out of accrued sick leave. I explained to
her that I would nct tclerate the abuse of sick leave.
I told her not Lo expect to automatically receive vacation
or other accrued time in lieu of sick leave.

Although the counseling was the extent of the Patrol’s reaction
to the Employee’s faiiure to meet her scnedule in May, the incident
apparently was not considercd clesad. The Employer raised it again
in this dispute as additional justification for the removal and to
demonstrate the extent to which alcohol deteviorated Grievant’s perfor-
mance. Another event was cited foir the same purposes. During her
tour of duty on July 21, 1290, Grievant was summoned to the scene
of an accident. Upon arriving, she cbhserved a vehicle off the road.
She saw no damage and determined that an accident report was not
necessary. In realitv, the vehicle had suffered a careat deal of
damage. Paint was scraped, a tire was flat, the bumper on one side
was torn frow 1ts mounting, and the front suspension was extensively
and obviously ruined. As a nine-year Trooper, Grievant should have
seen what was there and reported it. The fact that she did not
confirms, in the Patrol’s 3judgment, that her work had become shoddy
and that alcohol was to blame. The Employee was questioned about
the accident and her unacceptable performance in an extensive interview
with a Lieutenant on August 20, 1926. The interview, which was taped
and transcribed, was part of the pre-~disciplinary investigation for
the removal. The guestions and answers about the July incident

painfully illustrated Grievant’s confusion and frustration:
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. - We still geot an internal invectigation pending
where you went to an accident scene and you flat out
did not do your job. I mean, it was there, it was
obvious. I don’t care how hard it was raining, you
can’t sit there and tell me that you did not see the
damage or that you did not think an accident report
had to be made up. You’re not going to convince me.

I could swear, I could swear till I die I did not see
any damage to that car until it was pulled out. I’'m
not one to brush off accidents.

Okay. But let me ask you this then. It’s an accident
that you should have seen the damage done. Right?

I guess.

What de you mean you guess? Ycu pull up, you get
called to an accident scene, you pull up there and
you should ke able te tell if there’s damage. Specifi-
cally this car. T’ve seen the photographs of it.
I saw what wag there. You know, to me, and you would
have to agrec, tha® the damage was there, I mean that
you at least shiouid fullew thrcocugh and do an accident
investigation. More fthan yvou dig.

Like I said, T like handling accidents and when I got
the call I thought it would be perfect, like I told
[the Sergeant on shiftl. I said a drunk out of a
crash, get me out to this for two hours. It’s not
that I didn’t want tc handle it. T don’t brush off
accidents.

Then why didn’t you?

I just didn’'t se2 anything. I really didn’t. And
he came up and said the ties rod or something, and I
said that I don’t even know whati that is. You know,
I looked after it pulled out I thought I don’t know,
you know . . .

Well it’s just . . .

L0
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A: It wasn’t intentionally tc not do an accident.

Q: OCkay, but the thing is, the accident was there, it
was fairly cbvious it was there and you know, for
whatever reason you did not deo your job.

A: Yea, I screwed up there, but I didn’t intentionally
noct do it just to get cut of doing something. Okay,
honestly, I like handling accidents. That wasn’t the
case that night.

In the Arbitrator’s opinion, the Employer’s recitation of these
episodes and its concentration on Grievant’s performance flaws tend
more to obscure the issue than reveal it. When the hearing began,
the State’s position seemad to be that the removal was warranted for
Grievant’s August 17 violation of the last~chance agreement. If that
was the cause, it was needless o pile past {and possibly stale) items
of alleged misconduct onto the case. The Empioyee’s past record would
have been something to consider if traditicnal elements of just cause
were in question. But that is not what this dispute is apparently
about. If this were a rcutine just-cause contiroversy, the evidence
of prior misconduct would have datracted from the Patrol’s position.
It would have revealed several glaring departures from disciplinary
responsibilities:

First and foremost, Articie 12, §19.95 of the Agreement requires
the Employer to discipline progressively and correctively. Grievant

received only a counseling for not reporting to work in May, no penalty

L1



90.09.29 F

for inadequately handliny the accident in July, and no discipline
for what the Patrol characterizes as continually substandard perfor-
mance. During the arbitration hearing. the FOP Advocate guestioned
the Post and District Commanders closely on the lack of prior disci-
pline. She asked repeatedly: "If there were problems, why were there
no reprimands?" She received a curious answor from the Post Commander.
He stated he was new at the post and did rniot feel that discipline
was called for at the time. In general, testimony in response to
the Union Advocate's probe indicated that Grievant escaped discipline
because supervisors were compassionate and chose to be lenient.

As the Union indicatez, the compassion was misplaced. Discipline
is as much a responsibility as it is a prercgative of Management.
The whele idea behind §19.05 is that timely and fair discipline can
save jobs. AL a point in the hearirg, the FOP advocate faced tho
to discipline!™ The Arbitrator agrees; and if this dispute is to
be decided on convertional Jjust-cause precepts, the grievance will
be sustained. By avoiding the unpleasant task of reprimanding and/or
suspending this Employee; the Patrcl g2ont a message that the misconduct
and performance flaws were trivial; they soothed Grievant into
believing her work was acrceptable. They did not use progressive
discipline for its contractually explicit purpose to warn Grievant
and assist in correcting her inadeguacies.

Likewise, an employer whose disciplinary authority is governed

by the language these parties placed in Article 19 of their Agreement,

1z
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must respond to miscondunt with dispatch. Tt cannot accumulate
complaints against an employee, hold theum back, and then suddenly
merge them into "cause" for discharge. 2uech an approach stands out
as the antithesis of progressive-discipline and just-cause mandates:
it will not survive arbiiral examination.

If Grievant’s past performarce merited discipline, it should
have been imposed with speed sufficient tc make it truly corrective.
By the time this removal was issued, the Employee’s record (which
was unblemished save for the counseling in June) was no longer a
legitimate cause for her dismissal. Its only viable purpose would
be to demonstrate Grievant’s incorrigibility, thereby allowing the
Employer to skip the preliminary levels of progressive discipline
and move immediately to discharge. In light of the fact that the
Employer did not consider the record poor enough to warrant discipline
in the past, it is unlikely that the Arbitrator would view it as
suppert for removal in ine present.

What is the substance of this dispute? Why was Grievant dis-
charged? If the action was premised on the last-chance agreement,
most of the Jjust-cause and progressive-discipline requirements are
irrelevant as is the evidence c¢f Grievant’s recent performance
weaknesses. In such case, the determinant issues are: 1) Was the
1988 last-chance agreement controlling in August, 19907 2) If the
agreement was controlling, did it authorize summary removal for a
violation? 3) Did Grievant violate the last-chance agreement in a

manner substantive enough to justify the removal?

13
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In the event any of these guestions is answered in the negative,
the grievance will be sustained entiraiy or partially. Assuming the
last-chance agreement was not a continuing condition of Grievant’s
employment in August, 1990, or was not violated to the extent that
the removal was justified, there willi still be the question of whether
or not the Employee committed an offense warranting discipline. If
it is found that she did, the arbitral examination will revert to
a customary just-cause inquiries. The issues will then become: Was
Grievant discharged for just cause? If she was not, what should her

remedy be?

REV QF F. S CONTENTIONS ;.
ARBITRAT, FINDINGS AND QPINION

- futidi®iem. The Union would be deprived of an important resource

¢
zfor protecting employees: the State would lose the wherewithal to
églve an employee the "one last chance" the Union so often pleads for}

gat preliminary grievance levels.
3

14
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At this juncture, the Arbitrator finds it necessary to correct
his own inaccuracy. The impressicn that last-chance agreements are
wholly apart from the Collective Bargaining Agreement and completely
extinguish just-cause entitlements is incorrect. If it were otherwise,
no arbitrater acting in this contractual setting would have authority
to decide this case. The reason is that Article 20, §20.08 excludes
extra-contractual disputes {rom arbitration. The provision plainly

states:

§28.048 Arbitration

5. Limitaticrs of the ™mpire

Only disputes invelving the interpretation, application
or alleged violaticn of a prevision of this Agreement shall

be cubject to arbitration. [Emphasis added.]

In view of this language, an arbitrator lacking a special submission
stipulation would exceed his/her jurisdiction and abuse his/her office
if s/he assumed the power Lo decide a dispute which did not arise
as an alleged misinterpretation, misapplication, or violation of the
Agreement.

In the Arbitrator‘s opinion, last-chance agreements do fit within
specific contractual language. They are included in Article 19, §19.01
which makes just cause the touchstone for discipline. "Just cause®

is term of art in the sphere of labor-management relations. Aside
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from a few universally vecognized standards, it is an ill defined
concept, largely amcrphcus and meant to ke iinterpreted on an individu-
a1l, case-by-case basis. This lack of exactness is not a flaw. It
is the indefiniteness that makes just cause a worthy and time honored
principle for regulating disciplinary powers. It effectively bans
thoughtless, knee-jerk penaltiaes. It forces an employer to judiciously

reflect on mitigating factors and an employee’s virtues before imposing

discipline.

Sy owkidc

him/her to be singled out for what

would otherwise be illegitinats disparate treatment. Commonly, last
chance agreements sublject affected emplovees to potential penalties
nore severe and less judicious than could be imposed on anyone else
protected by just-cause. Tne agreement which saved Grievant’s job
in 1988 is an apt example. It holds a removal "in abeyance" like
the proverbial sword of Damccles, ready to fall on the Employee should
she fail to be "rehahilitated® from her alcohol dependency, or not
follow through her alcohol-trsatment regimen.

These are harsh terns, but they were fairly negotiated by both

parties. When she signed the agreement,
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entitled te just cause undor §19.01, but with a difference. Her last~
chance agreement rederfined just cause as it applied to her. There
were fewer restrictions on Management and wore rigorous restrictions
on the Employea. GCrievant’s terms of employment were altered from
the norm, but the alterations were frezly negotiated and voluntarily
accepted. It follows tnat this dispute falls within the purview of
Article 19 and is arbitrable the same as any other controversy over
discipline. ¥he-cily dif
capsel has: a. uni

Last-chance agreements are negotiated and entitied to arbitral
deference. If they were te be lichitly dismissed because they vary
from the written Agrecment, thair usefulness wouid soon disappear.
It would be absura for the Employer to negotiate last-chance conditions
for an employee’s reinstatament knowing thet the conditions were
meaningless. And if the Employer lost confidence in the enforceability

of last-chance agreements, the Union would lcse an extremely signifi-

§ cant means for serving its members. The parties would be compelled

{to take premature, bottom-line approaches to discharges; settlement

discussions would become hollow.

It is evident that the negotiators envisioned last-chance com-
promises when they drafted Article L9. &arbitrators certainly are

obliged to honor the negotiators’ intent and recognize last-chance

BT
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compronises as binding. But they are not obliged to enforce such
agreements blindly and uncritically. They should always keep in mind
that z lact-chance agreement does not entirely extinguish just-cause
entitiements; it influences and changes them only as specified.
Conventicnal contractual protections of smployment continue to exist
to the extent they were not expressly abandoned under the terms of
a last-chance agreement.

Before enforcing a last-chance agreement, an arbitrator should
scrutinize it to determine what aspects of just cause were retained.
Moreover, an arbitrator is not bound by portions of a last-chance
agreement which are overtly irrational or destroy more employment
entitlements than appropriate to accomplish a reasonable goal.
Whenever an employer takes a stand or establishes a policy affecting
employment terms, its action is reviewakle. This pertains even to
the most firmly vested Management Rights. An employer has the pre-
rogative to exercise its righis, but it has an obligation to exercise
them reasonably and in keeping with its contractual commitments.

The Arbitrator need not burden this decision with a lengthy
application of these standards to the last-chance compromise executed
by Grievant and the parties. It was a form agreement, prepared for
employees willing to commit to EAP rehabilitation for drug/alcohol
impairment in order to save their jobs. The conditions placed on
Grievant were reasonable and no more stringent than those accepted
by others in similar circumstances. However, the agreement did contain

an important omission. It had nc termination date. ©On its face,
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it exposed the Employee tc summary discharge forever —- so long as
she remained an Ohio State Trooper. This aspect of the agreement
was manifestly unreascnable. 1In order to be regarded as reasonable,
last' chance compromises must terminate within sensible times; to
withhold full just-cause treatment from an employee for five, ten,
twenty, or thirty years is an model of unreasonableness, so contrary
to just cause as to constitute an irrefutable contractual violation.

The lack of a stated date concluding a last-chance agreement
does not vitiate the entire vompromise, bLut it does require an
arbitrater to interpret the parties’ silent intent and discover the
missing part. Just-cause principles are guidelines for the decision.
The question to be answered is: What amount of time was reasonable
for the life of the last-chance agreement, given the individual factors
and mitigating circumstances under which the employee entered the
compact?

On first review, Grievant’s last-chance agreement appears to
have remained in effect unreasorably long. It was executed by the
Employee and her Union Representatives on October 27, 1988 and
finalized by the State on Ncvember 15, 1988. Nearly two years passed
before it was used to support this removal. Two years seems extraordi-
narily long for an employee to be kept ™under the gun;" too long to
weather a critical evaluation of reasonableness. However, Grievant's
individual circumstances transform the original impression. She did
not work under the last-chance agreement two years. After signing

it, she went into full-time treatment for alcohol dependency and was

-
w0
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on disakility leave sevan monthis befcie reiurning to duty. In other
words, she worked under the last-chance ayreement scarcely more than
a year. Bearing in mind the reason for the last-chance agreement
and the gravity of the promises exchanged, the Arbitrator holds that
it was still in effect {pursuant to the parties’ probable intent)
when Grievant committed the act leading to her removal. The last-
chance agreement was binding in every relevant respect, and the

question remaining is whether or not Grievant violated it.

e
*
%

The evidence is incontrovertible. Grievant became intoxicated
at her hcme on August 17, 1990 and, as a result, was unfit to report
for work that evenirg. The Employea’s testimony in her own behalf
was rambling and inconclusive. AL one point she stated she was not
intoxicated -- at another she admitted she was. She conceded "open-
ing"? sixteen beers thal afterncon. She candidly acknowledged that
she was drinking freely again; she began only two months after
successfully completing EAP treatment. The Sergeant who went to her

home to check on her condition had a "sneaking suspicion" she might

* She seemed to make a distinction between "opening" and
"consuming," implying that she drank fower than sixteen beers.

24
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be drurk.®” His suspicion was confirmed. The most credible and
persuasive evidence is that Grievant did drink to the point that she

was unfit for work. SRe vEelniead

e ok, et it

The Arbitrator'agreés with the Union’s argument that Management
could have taken a more lenient direction, perhaps referring Grievant
for treatment again. But nothing in the last-chance agreement required
the Patrol to grant the Employee a third chance. The Arbitrator must
follow the last-chance agreement, and finds that it gives him no

alternative but to deny the grievance.

AWARD

The arievance is denied.
Decision issued November 9, 1990 at Lorain County, Ohio

Jonathan Dworkin, Arbitrator

> The Union contends that going to Grievant’s home uninvited
constituted "harassment" and discriminatory treatment. The Arbitrator
disagrees. By signing the last-chance agreement, the Employee accorded
Management a right to monitor her performance under it. Given the
fact that Grievant took compensatory leave after being told it was
not authorized, the Employer was entitled to pursue reascnable measures
to check on her condition. There was riothing blatantly unreasonable
about the visit.

21



