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THE CONTRACT/QQARD RULES:
One or another of the parties refers to a Contract

provision or a Board rule in support of a position taken.
The party-cited Contract provisions and/or Board Rules are

excerpted herein at Appendix I.

STATEMENT OF THE CASE:
At all times material herein, the grievant, Michael Lepp,
was employed as an Administrative Law Judge/Hearing Examiner

with the State of Ohio's Hazardous Waste Facilities Board.

At all material times his position description outlined in
pertinent part his duties in order of importance as follows:

"Conducts public hearings and adjudication hearings in
complex hazardous waste permit and modification
proceedings. Holds prehearing conferences and
facilitates negotiations between the parties.

Supervises the adjudication panel members in the

review of evidence submitted into the record. Solely
responsible for making all procedural rulings,

rulings on the admissibility of evidence, and all other
rulings at the adjudication hearing. Reviews the
official record of the proceeding and develops findings
of fact, conclusions of law, orders, and permit terms

and conditions when applicable; and based thereon,

issues the statutorily required report and recommendation
to the Board. Writes and files rules and conducts

public hearing associated with administrative rulemaking;
renders legal opinions. Upon request, represents the
Board staff in communicating with the Board members

and the Assistant Attorney General in the preparation

of the statutorily required OPINION AND FINAL ORDER

of the Board. THis document is prepared for signature

of the Board members and when journalized is appealable
to the Court of Appeals of Franklin County. As part

of this preparation, supervises staff technical personnel
in generating technical input regarding the parties'
objections to the Report and Recommendation of the

ad judication panel and addressing the gquestions of

Board members."

[Performs the same duties outlined in the first
paragraph above vis a vis "complex" late files

hazardous waste licensing proceedings. ]



[Performs] such other duties as assigned by the Legal

Advisor and/or the Executive Director.

The grievant is a member of various professional
organizations including the National Conference of Administrators;
the National Conference of Administrative Law Judges; and
the National Association of Administrative Law Judges.

By way of affording the grievant administrative leave,

and as it so stipulated, the Board has encouraged the
grievant's pérticipation in such outside activities.
Additionally, the grievant has attended the National Judicial
College at the Board's expense. The significance of these
activities to the instant case is that all of these groups
emphasize the importance of the independence of Administrative
Law Judges, a matter elaborated upon at the hearing

conducted on February 17, 1989, by the expert witness
concerning adminstrative law matters called by the Union,

one Steven Lefelt, Deputy Director and Administrative Law
Judge, State of New Jersey Office of the Administrative Law.
Relevant testimony of Lefelt is set forth more particularly
hereinafter.

The record reflects that at the times in guestion the
Board was comprised of five members: W.B. Clapham, Jr.,
Geologist, Cleveland STate University - Member; Warren
Tyler, Chairman of the Ohio Waste Development Authority -~
Member; Richard Shank, Director, Ohio Environmental Protection
Agency - Chairman; Horace Collins, Ohio Department of Natural
Resources (Geological Survey) - Member; and Thomas L.

Sweeney, Chemical Engineer, Ohio State University - Member.

The Board operates with a small staff. It has an
Executive Director, James W. Adair III; a Chief Legal Ccunsel,
Michael Shapiro; an Executive Assistant/Public Information
position, held by Andrea Bailey, two Technical Advisors,
a2 secretarial slot and two Administrative Law Judges, the

grievant and, at times material herein, a more senior ALJ,



Richard Bruzynski. The grievant and Brudzyski work under
the immediate supervision of Chief Legal Counsel Shapiro,
who in turn reports to Executive Director Adair.

Applicants for a hazardous waste storage and/or
disposal stte apply at the outset with the Ohio Environmental
Protection Agency, a separate entity from the HWFB. As
testified to by the grievant, without contradiction, in most
cases the EPA negotiates an agreement with the applicant
obviating the necessity of the application going to the HWFB.
It is noted that whether handled by the EPA or the HWFB, the
applicant is required to commit itself to compliance with
the statutorily enumerated criteria and requirements for
its operation of the hazardous waste facility. Failure to
negotiate an agreement with the EPA results in the application
being submitted to the HWFB. Upon submission to the HWFB an
ad judicatory hearing is conducted, as indicated in the ALJ
position description hereinabove set forth. The Ohio EPA is
always a "party" to such proceedings, and as in all matters
of litigation and adjudication, the EPA is represented by the
State of Ohio's Attorney General's office. In particular, it
is the Environmental Enforcement Section of the AG's office
which represents the EPA before the HWFB. This section is
headed by E. Dennis Muchnicki. In this regard it is noted
that Assistant Attorney General Margaret A. Malone and
Assistant Attorney General Susan E. Ashbrook work under
Muchnicki's supervision. It appears that this same Section
also represents the HWFB in matters of litigation,

Formerly employed by the State Legislature in the
Legislative Services Commission beginning in 1973, the
Grievant was hired by the Hazardous Waste Facilities Board
in 1982. The record reflects no disciplinary action taken
against the grievant during his tenure of employment
with either the Legislative Services Commission or the



Board,i/ until the maiter under scrutiny here. In that regard
the grievant was assigned as the ALJ for what was known as the
Erieway case, Case No. 87-MR-0387, in July or August, 1987.
Erieway, Inc. was the hazardous waste applicant and was seeking
renewal of its permit and expansion of its extant facility at
Bedford, Cuyohoga County, Ohio. It has a unigque aspect and
that was that for the first time since the inception of the

1/ The most recent employee evaluation of the grievant was
completed May 31, 1985. On a scale of 1 to 15 (15 being the
best), the grievant was rated as follows: quality of work -
12, on the cusp between "highly accurate"” and "exceptional®;
quantity of work - 11, "rapid worker"; on a scale of 1 to 10,
(10 being the best) the grievant was rated as follows:
Knowledge of work, 8, on the cusp of "good understanding™

and "excellent comprehension"; adaptability, 7, "adapts
readily"; dependability, 8, on the cusp between "seldom

needs checking" and "“highly reliable;" cooperation, 7,

"gets along well"; judgment, 9, “"creative"; initiative, 8,

on the cusp between "considerable" and "highly notivated; and
personality, 8, on the cusp between "polite, courteous" and
"exceptional." Under "Areas of Specific Strengths the following
relevant notations were made: "His work...is in keeping with
the high standards of the legal professiomn....Conducts himself
in a manner which is in keeping with the Code of Judicial
Conduct and the Code of Professional Responsibility...

Under the heading: "Areas of Greatest Opportunity/Program

of Improvement," it was noted that the grievant "has a

strong interest in and should continue to increase his
understanding of the techniques and practices employed by
administrative law judges. Program: Encourage Mr. Lepp's
participation in the National Conference of Administrative
Law Judges..."



Ohio EPA the Ohio EPA was opposing an application., It
appears that EPA's opposition was based upon some past
violations of the law by Erieway, Inc.

The grievant, as the ALJ in the Erieway case, as one
of the first items of business, apparentlyg/ issued an
"Order as to Compliance Data" on September 1, 1987, setting
forth various deadlines for the submission of documents by,
inter alia, the applicant, one of which was September 25, 1987.
On that same date the applicant filed a "Request For Extension
of Time" from September 25, 1987 to October 2, 1987. By
order dated September 28, 1987, said request for extension
was granted. In the interim, on September 23, 1987, the

grievant issued a "Notice of Prehearing Conference - Order

To File Prehearing Statement," a routine document in the
proceeding. This document set October 13, 1987, as the date
for the pre-hearing conference; it set November 6, 1987, as
the date for the due date for the pre-hearing statements. It
also set forth the following notice of non-compliance sanctions:

"A party who is not appropriately represented at the prehearing
conference may be deemed to have waived its right to present
evidence, argument, and cross-examine witnesses at the ad-
judication hearing either in whole or in part. In addition,

a party who refuses or fails, for whatever reason, to submit

a prehearing statement in conformity with the prior paragraph
may be similarly so deemed and, further, may be precluded from
offering proposed findings of tact and conclusions of law

after the closing of the record."

As the grievant explained, this notice of sanctions had

been set forth in like documents ever since his prior
Monsanto case in 1984 or 1985. Then on October 5, 1987, the
grievant, upon his own motion, continued the pre-hearing
conference to October 16, 1987. As he explained, he had
overlooked a previously scheduled eye doctor's appointment

2/ All of the documentation in the Erieway case was,
mercifully, not submitted here.



and his eyes were seriously bothering him. In this Continuance
notice the November 6th due date for the pre-hearing statement
set forth in the Notice of September 23rd was characterized
as a typographical error and corrected to October 9, 1987.
In the interim, Assistant Attorney Generals Malone and Ashbrook
had entered a Notice of Appearance in the Erieway case,
received at the HWFB on October 2, 1987.
On October 9, 1987, Ashbrook called the grievant to
check on the status of the Erieway case. AShbrook's account
of her conversation with the grievant is set forth in an
affidavit within Attachment #1, appended to this Opinion and
Award. Ashbrook did not testify at the arbitration hearing;
her affidavit is clearly hearsay here. The grievant testified
as to his conversation with Ashbrook and this account follows:
"A. I think it was on October 9th, Susan Ashbrook called me
and said -- Susan Ashbrook called me and said, 'When is the
prehearing statement in this case due? Don't tell me it is
today.' So I said, 'Yes, as a matter of fact, it is today.'
And she--you know, she is saying, 'well, it is going
to be really difficult for us to do this,' and that con-
versation with her did not really last too long.
I mean, I can't put a number in terms of minutes on it,
but it wasn't particularly long. It was clear that she
wanted a continuance, but at that time --
Q. Was it hostile?
A. No, it wasn't particularly hostile. It was just -- I
would say it would be her reguest for a continuance, something
relatively routine.
Q. Okay.
A. However, she -- apparently Dennis Muchnicki was around
in the office somewhere, and so she said that -- you know,
something to the effect -- I think she even used the word that,
you know, 'Dennis is here, and he is going to be galant enough
to talk to you about this,' so he got--

—-6—



"Q0. What was your response to her, initially? I mean, did
you say yes or no to the continuance?

A. I said -- I don't know the precise words that I used,

but I am sure that I indicated that I wasn't, or couldn't --
or I couldn't do it.

We didn't really get into a discussion of why it was
that that was my position. However --

Q. Okay. Why didn't you just say okay?

A. Well, I didn't just say okay because the resolution 387
was -- you Know, was an albatross, essentially, around my
neck, because I knew that it would be very difficult, at
best, to fulfill the 18-month requirement, to fulfill the
November '88 requirement.

That would be just a very difficult thing to fulfill,
and I would have really been relatively pleased with myself
just to come close to it.

But if you start with continuances, especially early
in the case, we start with continuances early in the case, it
sets the tone.

There had already been one continuance on the case, one
that I had issued on my own, a brief cne, and I did not want
to get into continuances."

* * * %

"So in any event, my reaction was that it would be --

it would really be very bad to issue this continuance.

Q. Okay.

A. It would be disruptive of the time line.

Q. So Miss Ashbrook said, 'Dennis is around,' or words to
that effect?

A. Yes,
Q. What happened then?
A. She said Dennis is something -- I just remember the term

'galant,' because I thought it was an interesting term,
and that he was going to take the phone, and he did, and he
started talking to me."

Muchnicki's version of his conversation with the grievant



is set forth in an affidavit within Attachment #1l. Muchnicki
did not testify at the arbitration hearing and his statement
is clearly hearsay here. The grievant did testify concerning
this conversation and his account follows:

"Q. What was the nature of that conversation? What happened?
A. Well, initially, again, it was a relatively routine call
for a -- for a continuance. ANd Dennis said that he needed
the continuance, and he wanted to know why -- you know, why

I wasn't going to give them one,

And he‘knew, apparently, at that time I wasn't. I
probably said -- in response to his initial request or anything
he said at the outset of that conversation, I probably had
said, no, you know, I den't feel disposed to this continuance.

And he said, you know, 'Well, what is the authority,'
and I said, well -- I said, you know, it is clearly resolution --
it is clearly resolution 387,§/where the Board has set out time
frames.

Q. And how did the conversation progress?

A. Well, I think the best way of putting it would be that it
deteriorated. What was initially a relatively routine request
for a continuance, really developed, in time, into what I felt

to be highly unprofessional behavior on the part of Mr. Muchnicki.
He just was ~-- he was --

Q. Well, don't characterize it.

A. Okay.

Q. To the best of your recollection, say what happened, what

you recall him saying, what you recall responding.

3/ This resolution was passed by the HWFB to keep cases within
certain time frames. It apparently came about in response

to an understanding between the United States Environmental
Protection Agency and the Ohio EPA. As applied to the Erieway
case the Board's processing was due by November 1988. I note
further in this regard that EPA Deputy Director Sahii indicated
in his testimony that an HWFB ad judicatory hearing could take
up to six (6) months to complete and involve as many as 15,000
pagzr of testimony. Following the hearings the ALJ/Hearing
Examiner, such as the grievant, has 100 days to prepare a
Report and Recommendations to the Board.
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"A, Well, what he said was very disturbing. He said, you
know, 'I am going to have to call the director.'

Hdw did he put this? 'I am going to have to call the
director,' and, you know, 'your ass is going to be grass,'

And I said I didn't think this was appropriate, and
I said, 'Well, you know, you can call the governor, you
know, it is up to you.'

That was my response, and -- but at the same time, I
just was -~ I was -- I really was shocked, really, by Mr.
Muchnicki, you Kknow.

I had no reason to believe he would ever do spmething
like that.

Q. Well, what happened? How did the conversation end?
A. Well, he -- he continued to be -- well, you don't want
me to charactirize it, but let me just say he was unprofessional.

I mean, he continued in that vein, and I said to myself,
well, it is evident that I am going to start responding in
the same manner, because I guess I have a limit when provoked,
myself,

And so what -- I did something that I probably have only
done once or wtice in my life. I hung up the phone.

Q. Any other words of the conversation that you recall?
A. He asked me the authority -- I think he asked me the
authority that I had to set up sanctions as I did in the
notice of prehearing conference.

I think that was where that was stated. And I said,
‘Well, this has been been my practice established ever since
the Monsanto case.'

It was a practice that I had established while the
case was ongoing, because the E.P.A. did not show up at a
brehearing conference in this case.

And it seemed to me that that was a very important step
in the case, the prehearing conference, and that there had to
be some sanctions applied, so I did apply a sanction.

Q. And in applying that sanction -~ I mean, was that -- were

-9-



"You told not to do that? I mean, was that something that
was --
A. In other words, I never heard one word about it.

Arbitrator Keenan: What was the sanction in the
Monsanto case?

The Witness: The sanction in the Monsanto case was
that E.P.A. was allowed to cross-examine, but they were not
allowed to conduct a direct case.

By Mr. Smith:

Q. When was the Monsanto case? When did that take place;

a year, best you can recall? Sometime prior to the Erieway case?
A. It was before. It was either 1985 or 1984.

Q. Okay.

A. So what I had done is reduced that sanction that I had
applied, I had reduced that to writing so that people

would know about it in advance.

Q. Okay. After you got off the phone with Mr. Muchnicki, what
happened?

A. Well, thereafter, after that, after that conversatiom,
there was an interval, you know, I think I reported it as

30 minutes, and that is probably about right, where the
Chairman, Mr. Shank, at the time called me."

Chairman Shank did not testify, nor does the record
contain any affidavit or other statement setting forth his
October 9, 1987 conversation with the grievant. The grievant's
account follows:

"The first thing Mr. Shank did was to say something
to the effect that Dennis Muchnicki has a few friends at
1800 watermark Drive.

Those were not his exact words, but that was the substance
of what he said. He then said that he had just spoken with
Mr. Muchnicki, and there was a problem on representation at
a hearing that was upcoming.

I think it was probably a preliminary injunction.

I think it was probably upcoming the next week.



vand the staff of the A.G., the Attorney General staff,
needed the time that afternoon, which if I recall was probably
a Friday afternoon, the staff of the Ohio E.P.A. needed that
afternoon to prepare.

They didn't have time to do a preliminary statement
because they were preparing for this preliminary injunction
the following week, and this was an important case. He went
on about how important it was.

And I said that -- he said, you know, he wouldn't put
it past Dennis to send -- if he didn't get this, if he didn't
get this continuance, he wouldn't put it past Dennis to either
not have anybody show up at all, or have a legal intern show
up at this big case that was coming up the following weeXx.

Finally, he had asked me why it was that I felt the
continuance was not appropriate, so I told him that we had had
problems with the E.P.A. before.

And he said, 'Well, that is true.' He said he has heard --
he said -- he says he has had problems with the E.P.A.

And I said I would help draft a letter for him for his
signature, ultimately, because he was working on one, help
draft a letter for him detailing the instances where the
E.P.A. had not been cperating -- I don't know what the proper
word is, you know -- not doing what it was supposed to be doing.

It was a rough approximation of what I want to say.

Q. Go ahead.

A. The -- that conversation ended. Mr. Shank was -- we
talked about -- as I see it here, we talked abkout the
certified mail, which I might add, the certified mail was
discussed in this earlier conversation with Muchnicki, too.
I did not recall that earlier, but it was, in fact.

And he, of course, made it clear that -- I mean, at
all times he was generally civil, polite. I don't mean to say
that he wasn't.

But he made it clear that he wanted a continuance to be
issued in this particular case.

Q. Did you -- did you tell him that you would grant a
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’ "continuance in that first conversation?

A. No, I did not.
Q0. So how did the conversation end?

A. I think the conversation ended in saying that he would
call me back. He was very busy. He was apparently preparing
to go on vacation, and he was very busy, and he said he would
call me back.

Q. So did he call you back?

A. Yes, he did.

0. When, tha% same day?

A. That same day, within -- I would have to just approximate,
within, maybe, 45 minutes, somewhere in that neighborhood.

Q. Okay. And what was the nature of that conversation?

A. Well, it was -- it was -~ essentially the same territory
was discussed. And to be perfectly honest about it, now

that I think about it, it is hard to distinguish what was said
in which conversation, as opposed to the first or second
conversation with the chairman.

Q. Okay. How did he end the second conversation?

A. Well, he said he was going on vacation, and I said,

'I hope you have a good time on your vacation.'®

Q. Did you talk about whether you were going to grant a
continuance or not?

A. No, I didn't get into that particular point.

Q. What happened after that?

A. Well, after that -- after that, I thought about this.

Q. Did you act on the continuance that day?

A. Yes, I did, and I granted -- I granted the continuance

for the prehearing conference, but Jjust deleted the
reguirement for the prehearing statement. The reason I

did that is because there is a rule of the board where the
prehearing statement has to be -- there has to be an interval
of at least five days between the prehearing statement and the
brehearing conference. We made the prehearing conference for
the following Thursday, so there was no time to have a pre-

hearing statement The Board rule on this is clear."

-12-



Then on October 14, 1987, the grievant issued a

"Report of Ex Parte Communication," which read as follows:

“"On October 9, 1987 an ex parte communication occurred between the
Chairman of this Board and the undersigned. The matter discussed
involved the issue of whether a continuance should be granted to
the Ohio EPA as to its obligation to file a prehearing statement
in the above application on October 9, 1987. This communication
was in the form of two telephone calls placed by the Chairman to
the undersigned. 1In the course of these calls the Chalrman
stated that:

Dennis Muchnicki of the Attorney General's office has
few friends at 1800 Watermark Drive;

Mr. Muchnicki had just discussed on the telephone with
the Chairman the issue of whether the Attorney
General's Office would be able to provide adequate
representation for the Ohio EPA in a case involving a
preliminary injunction that would be reaching a
critical point by the next week;

The case involving the preliminary injunction was a
very vital case for the Ohio EPA and the State of Ohio;

A continuance probably should be granted to the Ohio
EPA as to its obligation to file a prehearing statement
in the above-captioned case;

Letters were being developed over the signature of
Richard Shank as Director and as Chairman of this Board
detailing the past instances of poor services rendered
by the Environmental Enforcement Section of the
Attorney Generals' Office, headed by Mr. Muchnicki.

In the course of these calls the undersigned stated to the
Chairman that the Environmental Enforcement Section of the
Attorney Generals' Office had on several times in the past
apparently not received certified mail sent by this Board but
that this Board had proof that the mail was received by the
Attorney Generals' Office. "

13-



N The above two calls were preceded by a telephone conversation
between Mr. Muchnicki and the undersigned in which Mr. Muchnicki
attempted to secure verbal assurances from the undersigned that a
motion for a continuance which had not yet been filed in this
case would be granted. Mr Muchnicki made known in no uncertain
terms his severe dissatisfaction with the undersigned's
predisposition not to grant the continuance stated above. Mr.
Muchnicki's call preceded the first call of the Chairman to me by
about 30 minutes. 1In the course of the conversation between Mr.
Muchnicki and myself, reference was made to the fact that the
Chairman could be contacted in the matter of this continuance.

The undersigned believes the conversations that he had with the
Chairman were the result of a telephone call to the Chairman from
Mr. Muchnicki.

As a parenthetical matter, the undersigned wishes to inform Mr,
Muchnicki that further instances of apparent attempts by him to
intimidate the undersigned will be reported directly by him to

the Disciplinary Counsel of the Ohio Supreme Court. "

The grievant offered the following explanation for
b creating this Report of Ex Parte Communication:
"Q. Okay. Why did you believe it was important to report
it as a report of ex parte communication?
A, Well, it was something that should not have occurred. It
was something that should not have occurred.

And it was important for all to know that the integrity
of the process would be maintained. That was the goal of
the Board, that the integrity of the Board would be maintained
at all times.

And it was important for the parties to know that if
something inappropriate happened, that they would know about
it, and their fear in that respect should be put to rest.

They didn't have to worry about this kind of thing. If
it happened, it was something not routine.

Q. Why did you consider it wrong? I mean, explain why you
considered it wrong in terms of the rules of the Board?

A. Well, the rules of the Board -- First of all, the rules of
the Board prohibit ex parte communications.

And that would be -- okay. They prohibit ex parte

communications, and they also impose upon hearing cfficers



"the responsibilities that obtain under the Code of

Judicial Conduct. _

0. Well, let's turn to rule 3437-1-61, and that is the rule
that applies to ex parte communications; correct?

A. Yes, it is.

0. And it has been tossed about a little bit this afternoon.
Did you ever see, prior to our preparation for this arbitration,
the memo identified as Union Exhibit No. 2, Mr. Sahli's memo?
A. No, that indeed was the first time. I didn't even know

it existed.

0. I guess ‘~~ can you offer to the Arbitrator your legal
understanding as to what 34 -- 3734-1-61 means?

A. I am not sure this is what you want, or this is what

you are asking, but the very essence of this whole section is
to establish for one and all to know that the Board operates
under very ethical principles, and its hearing officers also
operate under very ethical principles.

And that there is, indeed -- there is never any question
that the hearing cfficer is going to be relating his own
independent judgment, a reasonable judgment, of course,
and that the board, too, is going to be free from pressure,
and that the hearing officer is going to be free from pressure.

That is the whole essence, that is the whole thrust
of this section, is to alleviate that nagging concern that
they have that perhaps they are not getting a fair shake at
an administrative hearing.

Q. Did you have a hand in drafting that section?

A, Yes, I did .

Q. Well, Mr. Sahli says that Mr. Shank's communication to
you was not an ex parte communication because, one, Mr.
Shank was not a party, and two, because it did not concern a

4/

matter at issue in a proceeding.-" What is your response to

4/ See attachment #2 for Sahli's memo to Chairman Shank
concerning the grievant's Report of Ex Parte Communication.
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"that argument?

A. Well, the first thing is that it, in fact, did concern a
party, in two respects. Number one, the Attorney General's
office represented a party, so they were, in effect, a party,
number one.

Number two, Mr. Shank, as head of the staff of Ohio
E.P.A., was clearly a party, so it was, in point of fact,
an ex parte communication from both aspects; that is, both
from the A.G.'s communications, and both from Mr. Shank's
concerns, soiboth ways it was ex parte.

Number two, what happened, again, was indeed relevant
because as has been stated earlier, normally there is no
problem with ex parte if it strictly concerns procedure, that
is true.

There is no particular -- any problem if it's merely
procedure. And in fact, judges and administrative law
judges routinely get calls that are just procedures.

And sometimes they -- it's a close call. I mean,
sometimes what is procedure can -- you Know, can rurn over
into what is substance.

But here there was something else going on here. This
wasn't just procedure, and for anybody to suggest that it
was merely procedure is really --

Q. Well, what was that something else?

A. There was -- there was -- to be polite, there was very
palpable pressure in the background.

Q. Okay. Did this have anything to do with the training
that you had received through the conference in terms of
preserving the integrity of the process and the independence
of the hearing officer?

A. It had everything to do with the process. I mean, it
couldn't have been more directly related.

Q. Okay. Now, the Board has also -- or there has been
testimony today, that this was permitted, and was considered

not to be ex parte communication by the Code of Judicial
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nconduct, and specifically, I think rule 34A, or A4?
A. That is true, and —- that is very true, but there is also
another rule in the Code of Judicial Conduct, and I am
trying to cite it from memory, and I am not sure I will be
successful, 3-B-3, or 3-B-4, which is called the squeal rule,
it has been denominated the squeal rule in publications, or
publications the judges publish, but in fact, this requires
a judge or person'acting in the capacity of a judge to take --
quote, to take appropriate action in the case of --
Q. Hold on a second. Let me identify for the record -- I guess
I will mark it as Union Exhibit No. 2. by Mr. Smith:
Q. Mike, before you -- I have tossed a copy of the Code of
Judicial Conduct, and I marked it as Union Exhibit No. 2, and
you were referring to a rule other than rule 347
A. Yes,.
0. Which you thought compelled you to report or incorporate
some things into the report of ex parte communication?
A, Yes,
Q. What rule were you referring to?
A. I was specifically talking about canon 3B, 3-B-3, which
states, quote, a judge should take or initiate appropriate
measures against the judge or lawyer for unprofessional
conduct of which the judge may become aware.
Q. And what was the unprofessional conduct which you were
referring to in the last part of your report of ex parte
communication?
A. Well, it was Mr. Muchnicki's -- his demanding, his --
his failure to realize that he was speaking to someone
who is trying to render a decision in a case, and he just
flew off the handle. He was totally off base.
0. And what was your means of -- well, never mind.

I guess maybe I am going over something again, but
did you consider this contact with both muchnicki and Shank
to be merely procedural?

A. No. No. Again, what started off relatively routine
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nand relatively innocent, became something guite not
routine, guite not innocent.
Q. Okay.

(Pause.)
Mike, T can't think of any other questions right now.

Is there anything that you think I have left out?
A. I would just a soon you asked about these paragraphs of
which there have benn mention made, the first and the last
indented paragraph of the Ex Parte Report.
Q. Well, okay.
A. I mean, if you don't want to, that is up to you.
Q. Did you consider those portions irrelevant?
A. No, not at all. They were also relevant. These were
relevant for, you know -- these were most definitely relevant,
yes.
Q. And what were they relevant to?
A. They were relevant to give the context of what had happened.
What had happened is something that had started out
innocently, which is why I was involved in it, because something
that was basically innocent and routine had become wrong.
Something had to be said in here to indicate -- and I
couldn't just give an opinion. Something had to be in here
about how I got involved in something that was -- started out
innocently enough, and ended up -- did not end up innocently.
And in addition, something had to be in here as to
explain the action I took; namely, which was to essentially
delete the requirement of a prehearing statement, and to
continue the prehearing conference.
Something had to appear in here, and that is what these
two were all about. And I can explain further.
I haven't said exactly how that works, but I mean, that
is what they were here for.
Number one, quote, Dennis Muchnicki of the Attorney

General's office has few friends at 1800 Water Mark Drive.
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nThat was an attempt -- and I could -- I could think of
no other way to show how it was, and I use this word
visibly., because that is the only word I can think of when
I think it portrays a very accurate depiction of what happened.

That is the way the Director and the Chairman, Mr. Shank =--
he seduced me into this. That is really what happened.

I was seduced into this discussion with him. Something
that shouldn't have, happened, did happen. And number two --
and that it meant anything else, you know, this is really -- okay.

The last paragraph, this last indented paragraph, was '
for -- in order to explain why it was that I was staisfied
at the moment, and went ahead and, in effect, issued the
continuance.

I did that, obviously -- and, you KkKnow, one must ask
why, in fact, I did it. Well, I did it for a number of
reasons. One, I felt pressured. That 1is very obvious.

But also, the Director had -~- in fact, he had in fact
assured me that quote, you know, something to the effect,

I can't -- I shouldn't say gquote, because I can't do that,

but something to the effect that this problem was going to

be taken care of, the problem where the A.G. was inattentative
to Board actions, wasn't really performing on the level it
should be.

Something was being done about this. That is why those
two things were there.

Arbitrator Keenan: Well, am I to understand from that,

a very careful testimony, that you had the impression that the
Chairman, Mr. Shank, was saying 'Just this one more time, and
it is in the weorks to call Mr. Muchnicki on the carpet and

let him get off with this one more extension?'

The Witness: That is one way of saying it. One last
time, and we will take care of this. |

Arbitrator Keenan: And that you felt that he, Shank,
was simpatico with your impatience with Mucﬁnicki's reguests”?

The Witness: Again, the word simpatico is an excellent
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word to describe what, in fact, I perceive to be his statements,
his motivations, et cetera.

Arbitrator Keenan: Is there anything in this conversation
between you and Mr. Shank that is not reflected in anything
of substance that is not reflected in this report of ex parte
communication?

The Witness: Well, I outlined what he said earlier.
There is nothing that I could think of."

As to the propriety of creating the Report of Ex Parte
Communication, the Union called as a withess Steven Lefelt,
currently an Administrative Law Judge and Deputy Director of
the State of New Jersey Office of Administrative Law and
qualified him as an expert in administrative law matters.

Confronted with an outline of the situation confronting
the grievant, it was Lefelt's testimony that in his opinion:
"Any administrative law judge who knows anything at all
about administrative practice would have felt that the
initial contact made to Mr. Lepp was improper....in the
model rules that we've developed...if you have an ex parte
contract, you disclose it on the record as a means of curing
it."

This same sentiment was shared by the grievant's co-
worker and co-administrative paw Judge Brudzynski who indicated
in his testimony that,faced with the grievant's situation, he
too, would have issued an ex parte communication, which later
he characterized as constituting a quasi- judicial act, "And
if the Board, up front on the record wants to order -- says
that it is improper, or the Court of Appeals or any other
subsequent judicial body wants to say that is an improper
act, take it back, or make some other arrangement, then that
is the proper chain of authority."

It is also noted that it was the grievant's testimony
that his supericr, Shapiro, initially "was 100% in favor of

1t" i.e. the Report of Ex Parte Communication, and commented,
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"It's important that this go out." Shapiro did not
directly deny this attribution and was otherwise vague and
evasive on the point. I credit the grievant's account.

Effective October 19, 1987, Richard Sahli assumed the
position of Deputy Director at Ohio's E.P.A. and as such
became a legal advisor to E.P.A. Director Shank. Shank
solicited his legal opinion as to the propriety of the
grievant's Ex Parte Report and on October 27, 1987, Sahli
prepared a memo for Shank (Attachment #2) ultimately
concluding that no basis existed for the issuance of an
ex parte report and additionally concluding that much of the
content of the report was "irrelevant and may raise issues of
bias while diminishing confidence in the integrity of the
ad judicative process." Notwithstanding this memo, at the
hearing herein Sahli testified that:

" I think the Hearing Examiner (ALJ) was well within
his rights to make the report of ex parte communication, even
though I might have disagreed with him about the ultimate
legal issue involved. However, I certainly thought that
even if the report of ex parte of communication were to have
been an issue, which again were in the prerogative of the
hearing examiner, some things within this report were
Cclearly inappropriate...unprofessional...erratic type behavior...
when a report is made of an ex parte communication, it is
required to lay out the essential facts amounting to an
ex parte communication what actually was said which may have
amounted to ex parte. I thought clearly in this document
there were items that were irrelevant to that, were quite
inflammatory....Irrelevance could be perceived as indicating
bias and antipathy between the HWFB and the Attorney
General's office...the integrity of that process was suspect
due to this conflict."

I 2l1s0 note other testimony by Sahli. Thus it was
Deputy Director Sahli's testimony that "...we think our
operations must, at all times be free from controversy.

Absolutely free from any suggestion of bias or prejudice.
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And also that the independence and integrity of the hearing
examiner has to be solidly enforced. ANd constantly reinforced
to have the strictest possible integrity for our permitting
process" The Deputy Director also opined that the irrelevancies
within the ex parte report furnished ready made grounds for
appeal by the parties. )

It is also noted that Deputy Director Sahli concededg
that Muchnicki had "a hot temper” and that Muchnicki "can
be forceful." Asked if Shank ever indicated to him that
anything set forth in the Report of Ex Parge Communication
was untrue, Sahli testified that Shank had not ever so
indicated.

According to Sahli, CHairman Shank directed Adair and
Shapiro to instruct the grievant to strike irrelevant
portions of his Report of Ex Parte Communication. Still
further on this point, according to Sahli, "the intent was
to make sure that the extraneous portions of this document
which brought the credibility of the process into guestion
would be appropriately dealt with. Whether that was going
to be by expungement or to strike, whichever one was the
more appropriate, would have been fine with us." As Sahli
also put it, "we wanted {(by expungement) to cure the problem
and retain Lepp as Hearing Examiner."

On November 3, 1987, the grievant was called to
Executive Director Adair's office. Adair advised the
grievant that the Board had lost confidence in him; that he
was to expunge the matters in the exX parte report referring
to the Attorney General; and that he was to apologize. Adair
advised the grievant he had until Monday, November 9, 1987,
to do so. As the grievant put it, his meeting with Adair
"scared him silly" and he agreed "to expunge the whole thing
and to write an apology." The grievant then engaged legal
counsel, one Diane Porter. Porter, however, advised against
expungement and against apolcgizing. A meeting was held, with
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Porter, Adair, Shapiro, Brudzynski and the grievant on
November 9, 1987, at which time Adair was specific concerning
vhat in the Ex Parte Report was to be expunged.

On November 13, 1987, the Attorney General's office
filed a Motion to Strike the Ex Parte Report (Attachment #1)
with the "entire Board" on the grounds that the Report
"...1s premised on a basic mistake of the facts and law
involved: there was never any ex parte communication, and
there never should have been a report of such. In addition,
the report is an abuse of discretion. It is unprofessional
and contains irrelevant and highly prejudicial remarks. The
Report has no place in the official record or any file
associated with the case." This Motion was followed on
November 20, 1987, with yet another Motion to the Board,
namely a Motion For Removal of the Hearing Examiner (the
grievant), because "the hearing examiner's actions in this
case demonstrate personal bias and prejudice against the
staff of the Ohio EPA and the staff's counsel, the Attorney
General's office." A.G.'s

In response to the/Motion to Strike, the applicant, Erieway,
Inc., filed a formal "Answer" with the Board in which it
observed that "it appears to Erieway that this proceeding,
intended to adjudicate its right to a hazardous waste
facility permit, now has become a test of wills between the
Attorney General's office and at least one member of the Board's
staff. It is legitimate to ask whether the animosities
arising out of the events described in the documents in
question are limited to the persons named in those documents
or have spelled over to other members of the Attorney
General's office and the Board staff, such that a fair and
impartial hearing now cannot be had by Erieway."

Erieway went on to urge mediation of its permit
application, an approach previously rejected by the Ohio
E.P.A. 1In conclusion Erieway asserted that "if the Board
does not find a requirement to mediate to be an appropriate

response to the motion of the Attorney General's office,
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then Erieway respectfully requests that no documents be
stricken from the record, in order to preserve all of Erieway's
rights of appeal that may have occurred as a result of the
events described in the Motion of the Attorney General's office."
On NOvember 24, 1987, the grievant prepared a document
entitled "Portion of Record Stricken Sua Sponte.” It read in
pertinent part:
"In furgherahce of the best interests of the Board,
the Report of Ex Parte Communication dated October 14, 1987,

is hereby stricken from the record sua sponte.

To set forth more particular reasons underlying the
above action would be to engage in injudicious behavior.
As a quasi-judicial officer bound to act within certain
parameters, the ALJ is clearly not at liberty to do so."

As the grievant testified to without contradiction, he

P was relieved of case duties, and perforce of any duties

vis a vis the Erieway case, shortly thereafter and this
document striking the Report of Ex Parte Communication never
issued. On this same date the Board's Chief Legal Counsel,
Michael Shapiro at Chairman Shank's behest, spoke with the
grievant. Shapiro testified at the arbitration hearing
essentially as per his virtually contemporanecus memorialization

of his conversation with the grievant, which reads as follows:

"On November 24, 1987, I, Michael A. Shapiro, .pursuant to instructions
from Chairman Shank, informed Michael B. Lepp that he was hereby
ordered to:

1. expunge the irrelevant materials from the document entitled
"Report of Ex Parte Communication", and

2. issue an apology directed to all persons who received such
document, stating that he (Mr. Lepp) let personal feelings get
in the way of professional judgment,

or
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on the Assistant Attorney General...an attack [on] the
Director...either as Chairman or as Director..." and "I
think it had a separate agenda and that separate agenda was
to embarrass Mr. Muchnicki and Mr. Shank, and as a guise
for getting out that separate agenda, they use the gx parte
communication."

It was further Shapiro's testimony "that a hearing
examiner, being a judge, being an arbitrator, must be fair
and impartial. And if that person takes an adversarial position,
or implies that, you are calling into gquestion the entire
process...without that apology, we still got that perception
of an adversarial proceeding with that trier of fact."

On their latter point it was Deputy Director Sahli's
testimony that they were seeking the grievant's apology
because such would go to meet the A.G.'s recusal request

on December 3, 1987, HWFB Deputy Director Janietta R.
Smith forwarded to grievant a letter notifying him of a

pre-disciplinary conference. It read in pertinent part:

L1}

" phis letter is to notify you that a pre-discipline conference
has been scheduled for you on Friday, December 11, 1987 at 9:00
a.m. in the 4th floor conference room in the Office of Human
Resources at the Ohio EPA's WaterMark facility, 1800 WaterMark
Drive, Columbus, Ohio. This conference is being scheduled to
determine if a recommendation should be made to the Chairman of
the Hazardous Waste Facility Board, Richard L. Shank, to take
disciplinary action against you up to and including a suspension
without pay. I have been designated by Chairman Shank to be the
impartial hearing officer to preside at this conference. William
R. Kirk, Labor Relations Officer for the Ohio EPA, will repre-

sent management.

The specific instances which give rise to the proposed discip-
line are:

On or about November 24, 1987 you were directed by your super-—
visor to:

1. expunge irrelevant materials from a "report of ex parte
communication", written and signed by yourself, involving
Case No. 87-MR-0387 and dated October 14, 1987. and;
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w 2. issue an apology directed to all persons who received
this "report of ex parte communication" to let them know
+hat the irrelevant information was inappropriate and was
retracted by you with regrets for any distress that it
may have caused to individuals concerned with the

integrity of the permitting process.

You were also informed at that time, by your supervisor, that
your failure to comply with these directions would result 1in

discipline.

As of this date, you have refused to comply with both of these
directives, and as a result, you are alleged to be guilty of
insubordination and to have violated Ohio EPA Policy and Proce-
dure Memo Number 4.04 (Work Standards) and ORC 124.34, all of
which, together or in part, constitute just cause under the
current agreement between QCSEA/AFSCME and the State of Ohio."

The hearing referred to was held on December 11, 1987, and
following it the grievant was suspended for 10 days pursuant

to Chairman Shank's letter to the grievant on December 18, 1987,

which read:

‘Phis letter is to inform you that you are hereby suspended for
ten (10) work days commencing December 21, 1987 and ending
January 1, 1988. You are to report back to work at your normally
scheduled time on January 4, 1988.

Upon reviewing the report of Janietta R. Smith, Deputy Director,
Human Resources, and all relevant documentation, I have deter-
mined that just cause exists for this action.

The charges you have been found quilty of are insubordination

 (0.R.C. 124.34). Further infractigpns may lead to further disci-
_pline, up to and including removal.

The instant grievance, challenging the validity of

this disciplinery suspension was then filed.

27~



THE STATE'S POSITION:
The State takes the position that "the record supports

its position that the grievant was insubordinate in his
refusal to expunge the irrelevant portions of the "Report
of Ex Parte Communication and in his refusal to issue an
apology to the individuals who received this report." The
State argues that "it is undisputed that the grievant
received a direct order to expunge the irrelevant comments
from the document and lssue an apdlogy."

T+ is the State's contention that certain irrelevant
statements in the Report of Ex Parte Communication, are "on
their face, unprofessional, prejudicial and cast grave
doubt on the integrity of the Hazardous Waste Facility Board's
ability to issue safe permits,” and that instead of
complying with these orders, "he aggravated the situation

by insinuating in his [sua sponte striking of the Report

of Ex Parte Communication] that there were reasons underlying
his actions that he could not report and that an impropriety
had occurred.”

It is the State's position that "whether or not the
grievant acted appropriately in originally refusing the
request for a continuance and threatening sanctions is
irrelevant. Whether or not Mr. Muchnicki's conversation
with the Director of the EPA constituted an interlocutery
appeal is irrelevant. The central issue to be decided in
this case is whether or not the grievant refused to obey
a direct order issued to him by his supervisors."

By way of elaboration the State asserts that:

"It is undisputed that the grievant refused to obev

the order. The grievant's own testimony revealed that he was
willfully insubordinate. He stated that on the advice of his
attorney, he refused to expunge the irrelevant portions of
the document and he refused to issue the apolecgy. However,
being insubordinate on the advice of counsel does not

justify or mitigate the seriocusness of the act. The
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grievant is responsible for his own actions and understood
the disciplinary consequences Of his refusal to obey his
superiors.

The union would have the Arbitrator review the
administrative rules of the Board and make a determination
on the legality of the order. However, management strongly
contends that interpretation of the Board's administrative
rules is not within the scope of the Arbitrator's authority.
The Arbitrator must make a determination on just cause based
on the terms of the Collective Bargaining Agreement. We
ask the Afbitrator to focus on the grievant's responsibility
once he had received a direct order. If the grievant thought
the order was illegal, he should have, at a minimum,
informed management, and specifically his supervisor, about
this alleged predicament. However, the grievant...never
informed anyone in management about this concern until after
discipline had been imposed. Management therefore requests
that very little weight be given to the allegation that the
order was illegal as the grievant had a duty to inform
management if he could not complete the order based on the
legality of compliance."

The State takes the position that:

"The ten day suspension that the grievant received was
justified given the circumstances surrounding the case.
Section 24.02 of the Collective Bargaining Agreement states
that, 'Disciplinary action shall be commensurate with the
offense.' Similar language, '...disciplinary measures
imposed shall be reascnable and commensurate with the offense...,'
appears in Section 24.05. The cases adjudicated before the
HWFB are extremely sensitive and arouse intense public
interest. At the time of suspension, the grievant was
involved with one of the most controversial cases before
the Board. It was the first case in which the Ohio EPA had
protested the renewal of a hazardous wastes permit. More
than ever, there was a primacy on protecting the credibility

of the Board. However, in the face of this challenge,
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the grievant included clearly irrelevant comments in a
report that was received by every party in the Erieway
Case. The State firmly contends that these statements can
only be explained as having been motivated the the grievant's
personal malice against Mr. Muchnicki. No argument that the
union presented can justify the inclusion of the statement,
'Dennis Muchnicki of the Attorney General's office has few
friends at 1800 Watermark Drive.' Neither is the statement,
'Jetters were being developed over the signature of Richard
Shank as Director and as Chairman of this Board detailing
the past instances of poor services rendered by the Environ-
mental Enforcement Section of the Attorney General's
office, headed by Mr. Muchnicki,' justifiable. These
statements, along with the grievant's threat to report
Muchnicki to the Disciplinary Counsel of the Ohioc Supreme
Court, are personal attacks on Muchnicki and &id nothing
but indulge the grievant's animosity, embarrass Chairman
Shank, and discredit the processes of the Board.

Next, after he had been given a clear order to expunge
the irrelevant comments, he willfully disobeyed and issued
the "sua sponte" notice instead. He was told that this
action did not meet the order he received. He understood
this and he had been told the consequences of his failure to
obey. However, he chose to aggravate his insubordinate act
by adding inflammatory statements to the notice. He contended
+hat he was not told that the sua sponte notice was considered
in the discipline. However, he also said that he was not told

to expunge the irrelevant portions of the 'Report of EX

Parte Communication.' The testimony of the union's own
witness, Brudzynski, revealed otherwise, and hence the
grievant's credibility was impeached. He was told that the
sua sponte notice did not meet the order and that discipline
would result. He knew that the sua sponte notice was con-
sidered a further act of insubordination and aggravated the

situation."
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The State takes the position that the grievant "tried
to explain away his poor judgment by donning the appearance
of a simple employee who was the victim of manipulation at
the hands of a suave and 'simpatico' cabinet member. However,
in making this defense, the grievant revealed how truly
emotion ridden his actions had become. He contended that
Chairman Shank played against the grievant's own anger
against Muchnicki. The comments written by the grievant

were doubtlessly a projection of this anger. He used his
position to sstrike out at an individual whom he believed had
insulted him. He admitted that he slammed down the telephone,
abruptly ending his conversation with Muchnicki. In the midst
of one of the most important cases ever before the Board, the
grievant had marred the official record of the proceeding
with a strong 1nference of bias and injected the strong
possibility of pIEJUdlClal error into the proceeding while
pursuing this private agenda.

The potential consequences of the grievant's insubordination
o the operations of the Board were extremely serious. The
grievant's role of hearing officer was central to the function
of the Board. In order for the Board to protect its credibility,
even the appearance of bias on the part of hearing officers
must be avoided. Mr. Sahli testified that the order given
to the grievant was a step taken to avold such an appearance.
Management attempted to cure the process and to take measures
which would allow the grievant to continue as hearing officer.
The grievant was ordered to expunge the personal attacks on
Muchnicki and issue an apology. He refused. While management
awaited the grievant's compliance, the AG made 2 motion for
recusal of the hearing officer,and the applicant, Erieway.
seized the opportunity to establish the grievant's report
as a future rationale for appeal. The abkility of the grievant
and thus of the Board to fairly conduct a controversial
hazardous waste permit hearing was questioned.

The union argues that management intruded on the autonomy

of the grievant as administrative judge. They contend that
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management had encouraged hearing officers to assume this
autonomy. However, management gave the grievant a direct

order in unequivocal terms. He knew that his actions

violated this order and he understood the consequences. The
extent of autonomy that the grievant desires does not exist

for an employee in his position and this was made clear to

him by Mr. Shapiro and Mr. adair, the individuals who
communicated the order. Instead of accepting this fact,

at the hearing the grievant continued in his assertion of
unbridled autonomy and in his disregard of the chain of command.

Insubordination is an egregious offense warranting serious
discipline because it is an attempt to undermine management's
inherent and contractual rights to direct the workforce. The
union seeks to diminish the contractual rights provided
under Article Five of the Agrement. It is a well established
principle of labor relations that an employee desiring to
challenge an order perceived to be unreasonable must first
obey the order.and then file a grievance." .

The State takes the position that "if, in the alternative,
the Arbitrator had the authority to interpret administrative
rules [which, as has been seen, the State contends he does not}
the union's position still would have no merit. The grievant
contended that he refused to comply with the order to expunge
because the origin of the order was illegal. ...when Mr.
Brudzinski, the union's expert witness on the Board's
administrative rules, was asked to point out the legal
foundation for this assertion...he pointed out rule 3734-1-61
(A) and (B). However, neither of these paragraphs has anything
to do with the authority of the Board's chairman to issue a
direct order to a hearing officer through the Executive
Director and senior staff. Paragraph (A) states that:

No party shall submit an ex parte, of f-the-record
communication to the Board or to the hearing
examiner about any matter in issue in a
proceeding; and the Board and the hearing examiner
shall not reguest or entertain any such ex parte,
off-record communication.(emphasis added)

Clearly, this paragraph does not 1imit the authority of the
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grievant's supervisor to give him a direct order. Mr.
Shapiro's order to expunge the irrelevant portions of the
document was not violative of this paragraph. Mr. Shaplro
or the chairman could not be said to be engaged in an ex
parte communication with the grievant because Mr. Shapiro,
as a HWFB staff member, and the chairman, as a board member,
are not parties to the proceeding. Further, the order
would not, by any means, cause the hearing officer to
'entertain' an ex parte communication. The subject of the
alleged ex parte communication was a fait accompli at the
time the order to expunge was made. The Erieway continuance
had already been granted by the grievant. The grievant was
simply ordered to edit portions of the document which
management considered immaterial to the alleged ex parte
communication. Rule 3734-1-61 (B) states that:

All communications prohibited by paragraph (A) of this
ruie shall be reported immediately to the hearing
examiner who shall place the communication or a
memorandum thereof, in a public file associated with
the case, but separate from the record material upon
which the Board will rely in reaching a decision.

This paragraph does not restrict the authority of the HWFDB
chairman, senior staff, or executive director from issuing a
direct order to a hearing officer to expunge the irrelevant
portions of the document in question. The rule requires

the placement of a memorandum of an ex parte communication in a
spearate public file. However, the content of the memorandum
should be matters material to the alleged ex parte communication.
Just as the grievant did not include the details of his
discussion on other extraneous matters, such as the Chairman's
vacation plans in his report, personal attacks and threats to
report an individual to the Disciplinary Counsel of the Ohio
Supreme Court are not appropriate or material to the memorandum.
The Chairman of the Board, and both Mr. Shapiro and Mr. Adair
as the grievant's superiors had the authority to review the
memorandum and require the grievant to expunge his irrelevant

comments.
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The union speciously contends that rule 3734-1-50
diminishes management's authority to order the grievant to
expunge irrelevant portions of a report of ex parte communication.
Mr. Brudzynski hesitatnly and unconvincingly agreed when this
rule was brought to his attention by the union advocate.
However, the list of documents to be prepared and maintained
as part of the record of proceedings cited in the rule does
not include memoranda of ex parte communication. Paragraph
(B) of 3734-1-61 cited above makes this clear stating that
such memoranda shall be placed in 'a public file, but

separate from the record material upon which the Board will

rely in reaching a decision.' If anything, 3734-1-50,

supports management's position. As Shapiro stated, the
expunged material would not have been destroyed, but rather
placed in a separate file, like confidential material.

The union has not met its burden to prove that obeying
the order to expunge would have resulted in an illegal act.
On the contrary, management contends that the testimony and
evidence reveal that the order was legal and that, given the
structure of the Board, the grievant had an okligation to obey
his superiors...Further, the union's other expert witness
on administrative law, Steven Lefelt, states that expungenent
does occur. Although he stated it was 'highly unusual,' he
admitted that it happens. Thus, management contends that
LeFelt's testimony supports the legality of the corder.
Nothing the union has presented should compromise the rights
‘provided in Article Five of the Agreemeunt.

Management has the right to direct the workforce. As
clearly testified to, management believed the irrelevant
and embarrassing paragraphs were 'highly unusual' on their
face and that expungement was appropriate. management acted
...to maintain the integrity of, and public confidence in
the State's hazardous waste permitting process. The grievant
was in no position to deny management's order.”

So it is that the State urges that the grievance be denied

in its entirety.
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THE UNION'S POSITION:
The Union takes the position that "the employer did not

have just cause to suspend the grievant for ten working

days. Specifically, the Union contends that the grievant

was not guilty of insubordination because the grievant's

act of refusing to expunge a portion of an ex parte report was
within his powers as administrative law judge and because

the authority of his supervisor to direct him to expunge a
portion of the ex parte report was unlawfully derived.
Secondly, the Union contends that the Chairman of the Board,
Richard Shank, was without authority to discipline the
grievant. The grievant, as a Board hearing examiner, was

an employee of the Board. Because the Board did not act to
suspend the grievant, or to delegate that power to the
Chairman, the disciplinary order should be considered null

and void. Further, the Union contends that the Employer,

to puttress its arbitration case, has included additional
allegations against the grievant at the arbitration hearing
which were never before considered as the basis for disciplinary
action. Lastly, the Union disputes the Employer's contention
that the discipline was commensurate with the offense.”

By way of elaboration, the Union contends that examination
of the Rules of the Hazardous Waste Facilities Board
demonstrates that the Chairman of the Board, in this case
Chairman Shank, did not have the authority to order the
grievant to expunge oOr strike part of the grievant's report
of ex parte communication. Thus the Union asserts that
"nowhere in the Board's rules is the Chairman of the Board
alone granted the authority to act for the Board or on his
own behalf in adjudication hearings which are assigned to
hearing examiners." In this regard the Union cites 0.A.C.
Rule 3734-1-21 (A) as establishing that at least three of
the Board's five members must concur before the Board will
hear a case. Additionally, the Union contends that 0.A.C. Rule

3734-1-21 (B) makes clear that hearing examiners such as
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the grievant "have complete control of a case until and

unless the Board, by at least three votes, decides to hear

s case. Pointing to 0.A.C. Rule 3734-1-21 (D) {(6) and (D) (9)

the Union contends that "the grievant, and not the Chairman

of the Board, had sole authority to act on procedural matters."
The Union contends that at the arbitration hearing the

Employer attempted "to rely on the comment to O0.A.C. Rule

3734-1-61 (C) which provides in part that 'this paragraph

does not preclude a board member from consulting with the

staff, whose function is to aid the board members in

carrying out their ad judicative duties.' Such reliance 1s

misplaced. Board members must first have adjudicative

duties to carry out before they have the right to consult

with staff. ©O0.A.C. Rule 3734-1-21 (A) makes it clear that

Board members have no ad judicative responsibilities until

+he Board votes to hear a case rather than assign it to a

hearing examiner. A review of Judicial Canon 3A(4) confirms

this reading. Canon 3A(4) permits a judge to communicate with

other judges or courgd personnel 'to aid the judge in carrying

out his responsibilities.’ Lastly, the Employer's inter-

pretation would conflict with the preceding paragraph in the

yule which provides that 'The board members at their

discretion may not respond to ex parte letters of communication

and all such letters may pe transmitted to the board staff... '

Ciearly, the Chairman had no authority to order the grievant

to expunge, strike or delete in any way the Report of Ex Parte

communication. The decision to do so was solely that of the

grievant....The Employer made'great efforts to demonstrate

that it was only requiring the grievant to expunge the

irrelevant or inflammatory portions of the grievant's

report. This, however, is itself irrelevant. Chairman

and Director Shank was not in the position to determine

what was or was not irrelevant. He had no authority to

screen the grievant's work to eliminate portions which he

thought were irrelevant Or inflammatory."
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in any event, argues the Union, “"even if the Chairman
had authority to interfere in the [grievant's] conduct of a
hearing, the order given was unlawful." In support thereof
the Union points to 0.A.C. Rule 3734-1-50(a), and asserts
that "in other workds, the record is to be a complete
record of all proceedings....[T]lhe grievant was instructed
to expunge [i.e. obliterate and erase] certain portions
of his Report of Ex Parte Communication...The order to
expunge the 'irrelevant and inflammatory' portions clearly
would have violated the Board's own rule. Furthermore,
the grievant, if he had obeyed the order, would have violated
Ohio Revised Code Section 149.351(A), ...No exception to this
rule [which provides that 'all records are the property of the
public office concerned and shall not be removed, destroyed,
mutilated, transferred or otherwise damaged or disposed of..."]
exists in state statute which apply to the grievant's situation.
Consequently, the Employer would have been requiring the
grievant to perform an unlawful act."

T+ is the Union's position that whereas the Employer
"greatly stressed that the grievant's actions damaged the
credibility of the Board...an equally forceful argument can
be made that the Chairman's actions, first to seek a
continuance for the OEPA and then to retaliate against the
grievant for reporting the action, were the actual events which
damaged the Board's reputation; if it were damaged....If the
truth as reported [in the ex parte communication] actually
damaged the Board's repﬁtation, then the fault lies not
with the grievant, but with Chairman and Director Shank."
Further on this point the Union asserts that "the [fu1l1]

Board could have publicly admonished the grievant if it

felt the grievant acted improperly or ‘'had his own agenda'

as alleged by the EMployer. This would certainly have cured
any public misperception as alleged by the Employer. The
point is that the Board took none of these actions. Instead,

the chairman, who is also Director of an agency who was the
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party affected by the grievant's actions without Board

. . . 4
authorization took action to penalize the grievant.—
This action alone was the act which called into question the

integrity and autonomy of the Board."

4/ In its post-hearing brief the Union argued that "in taking
disciplinary actions, public bodies like poards or commissions
take a vote and that vote is recarded....A COpRY of such a
disciplinary action, issued by the Ohio Industrial Commission
is attached as Union Exhibit 4 to illustrate the process
and paperwork which must occur. This document is a public
record." By letter dated September 29, 1989, Management
Advocate Morales characterized proposed Union Exhibit 4 as
wadditional evidence," and asserted that "it is the State's
POsition that the record was closed at the end of the
hearing and it is inappropriate to submit additional evidence
with a posthearing brief. Management never had an opportunity
to see this document nor was management made aware of its
existence prior to our receipt of the union's brief.

Even if the document had been presented at the hearing,

it is irrelevant. Whether or not an entirely different appointing

authority decided that a vote of their board was appropriate
to remove a hearing officer has no bearing on whether a vote
is necessary to take disciplinary action at the Hazardous
Waste Facility Board. Further, the union's assertion that
such action was necessary at the Industrial Commission is
completely unfounded. The document itself does not establish
this and Mr. Smith did not present any evidence at the hearing
+o document his apparent afterthought. The State requests
that the document be given no weight in the disposition of

the grievance."

The undersigned solicited the Union's response. In
pertinent part the Union asserted in a letter dated October
13, 1989, that Union 4"is a public document which was
identified and stipulated to as authentic by koth parties in
the grievance arpbitration concerning fit]e...

Further, the document was not submitted for your attention
to prove that Director shank had to seek approval from the
HWFB to discipline Mr. Lepp. Rather, the document was
submitted to illustrate the process which the Director should
have gone through if, by the testimony and evidence presented,
the arbitrator found the Director's authority to be unlawful.
Therefore, I did not censider this document to be strictly
speaking ‘'evidence.' Rather, I considered this document to be
like arbitration decisions or statutes that are submitted with
a brief to support the party's arguments.

Regardless, in order to Facilitate the process[ing] of
+his case...the Union has no objection to the exclusion of the
document if the arbitrator £inds the document to have been
inappropriately submitted..."

This very proceeding is all about fairness. Clearly
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nThe Union needs only to briefly comment on the other
act the grievant refused to perform which the employer
considered insubordinate; that is that the grievant refused
to issue an apology which stated that he acted improperly
and out of personal and not professional reasons. The grievant
did not believe that he acted improperly or is there personal
reasons. Thus, the Employer was reguiring the grievant to
tell the parties in a case something he did not believe to
be true. The Employer can not discipline the grievant for
refusing to lie. This certainly runs afoul of the most
basic of public policies, that our government remain honest.
Further, the Employer's direction smacks of an inappropriate
form of disciplinary action. What better form of punishment
is there for an administrative law judge but to make him
apologize after a heated dispute, retract his words, and blame
himself for the problem. This runs afoul of that part of
Section 24.05 of the Agreement which provides that discip-
linary action will not be imposed in the presence of other
employees, clients, residents, inmates or the public. It,
in and of itself, is a form of punishment which is not
provided for in Section 24.02 of the Agreement, which limits

disciplinary action to verbal or written reprimands, suspensions

4/cont.

Union 4 is proposed to persuade the Arbitrator of the
rectitude of the Union's position, and in that sense is
clearly "evidence." The difficulty is that it is simply
unfair to bring it forth at this point in time after

the hearing is closed, and for the first time in the
post-hearing briefs. Finding it to have therefore been
v"inappropriately submitted" it is rejected and "given no
weight in the disposition of the grievance.”
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or removal."

The Union additionally contends that "the Employer has
violated the AGreement by raising allegations to support
the discipline which were not raised at the prediscipline
meeting or at lower steps in the grievance procedure. Specifically,
the Employer claims that the grievant's initial creation of
the Report of Ex Parte Communication and the grievant's

later attempt to strike a portion of the record sua sponte

were part of an overall patteril of insubordinate conduct
which had coﬁsequences for the credibility of the Board.

The attempt to include these two additional fact situations
as bases to support the disciplinary action are contractually
[Section 24.04 of the Agreement] improper." The Union asserts
that the grievant testified without contradiction that

these two matters were not raised prior to the arbitration
hearing. The Union additionally argues that contrary to
Management's contention, these two additional allegations
should not be inferred. "First, the Agreement does not
condone inference. It requires explicitness. Second,
Management was also obligated to provide those documents [or
at least a list of documents] used to support the discipline
to the employee and the Union. The Employer did not provige
the Union or the employee with a copy of the grievant's sua
sponte motion to strike..."

Finally the Union argues that in any event "the discipline
[imposed] is not commensurate with the offense. Thus the
Union contends that "without abandoning the above arguments,
the discipline [of a ten day suspension} is inappropriate
even if some cause were established. First and foremcs%,
the grievant committed no act which justifies a leap in the
outline of progressive discipline. The grievant was a long-
time, career state employee with no prior discipline. The
issue which created the problem (the authority of the chair

Of the board to direct the conduct of a hearing officer)

~40-



was one which was unprecedented. The Chair's conduct did
not conform to past practice and was not clearly established
by statute or rule. The grievant at all times conducted
himself both in a manuner which he believed was in the best
interests of the Board and which conformed to the training
and professional activities which the Board had for years
encQuraged him to attend. The Employer's Step Four answer
acknowledges that as a member of the legal commuhity, the
grievant was held to a higher standard. This higher
standard made the traditional industrial standard of "work
now grieve later" inappropriate. As a member of the legal
community, work now grieve later is not a sufficient solution...
The Judge has a duty to the parties in the case before him.
The grievant, contrary to the Employer's attempts to
portray him as a troublemaker, was not a crusader, did not
have a hidden agenda, and was not crazy. He was a professional
who sought to adhere to his high standards in the midst of
controversy. He did not bow to hidden or explicit pressure.
He acted with integrity and with a mind to further the
integrity of the process. He should not suffer discipline
for this conduct."

Sc it is that the Union urges that "the grievance be
granted," and that "the ten-day suspension be removed from

the grievant's file and that the grievant be made whole."

THE TSSUE:

The stipulated issue is as follows:

"Was the Grievant suspended for ten days with just cause?
If not, what should the remedy be?"
DISCUSSION AND OPINION:

As has been seen a great deal of the Union's contentions

as to why the State's discipline of the grievant was improper.

and failed to meet the applicable just cause standard, is
grounded on assertions that the State's discipline of the

.



grievant is unlawful (i.e. contrary to statute) and/or
without authority ( i.e. contrary to the Board's administrative
rules). With respect to all of these contentions the State
first and foremost contends that the Arbitrator is simpily
without authority to interpret and apply these rules and
statutes and that rather, "the Arbitrator must make a
determination on just cause based on the terms of the
Collective Bargaining Agreement." While I disagree with

the State-urged proposition that I am "simply without
authority" to interpret the Board's rules or applicable
statutes, nonetheless the admonition to in essence "stick

to the contract" is a sound viewpoint. AFter all, it is the
Arbitrator's expertise vis a vis the contractual concept of
"just cause," which the parties have principally bargained
for by inserting in their contract the just cause standard
for discipline coupled with a grievance/arbitration provision,
and not his acumen for statutory and/or administrative

rule construction and interpretation. Additionally, the
parties' respective positions concerning legality or
illegality of the discipline of the grievant under the
Board's administrative rules depends in large part on that most
slippery of legal distinctions, namely, that between a
"procedural" versus a "substantive" matter.

Moreover, I find it significant that neither party
cites any juducial authority in support of their respective
positions vis a vis the rules and statutes cited, thereby
leaving the impression that the urged constructions are of
first impression, a phenomenon which virtually invites
judicial review by whichever party fails to prevail with
respect to any one rule's interpretation. But judicial
review is the antithesis of the "final and binding" concept
the parties hope to achieve from the contractuzal arbitral
process. Thus, unless absolutely necessary, I find it

imprudent to ground the decision herein on any particular

AN
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construction of one or another of the arguably applicable
administrative Board rules or statutory provisions. And

in my judgment, the facts and circumstances here readily
present a factual pattern amenable to analysis under well
established contractual arbitral principles inherent in the
contractual "just cause" standard and hence within the
parameters of the expertise the parties bargained for.

Thus, here there can be no gquestion but that the
grievant was given a direct order by his immediate supervisor
and that he failed to carry it out, thereby giving rise to an
arguable instance of insubordination. But skeletal cir-
cumstances hardly tell the whole story. If, as the Union
contends, Management, (Chairman Shank to be specific) was
also at fault, then, as a well established arbitral principle
holds , a mitigating circumstance would thus be made out,
which circumstance would warrant a diminuation, or perhaps an
obliteration, of the discipline meted out. This well-
established arbitral principle, inherent in the " just cause™
concept, is treated by the Elkouris in their learned
arbitration treatise under the heading of "Management-Also-
At-Fault." As the Elkouris appropriately observe: "Where
an employee is guilty of wrongdoing but Management (ordin-
arily the supervisor) is also at fault in some respect in
connection with the employee's conduct, the Arbitrator may
be persuaded to reduce or set aside the penalty assessed
by Management.é ”By way of illustration this principle was
applied by Arbitrator Daniel Kornblum in Franklin Textiles,
inc., 68 LA 223 (1976). As Arbitrator Kornblum put it in
the Franklin Textile case at page 225: "But it was the

(Employer's) kreach of the Contract to begin with that
prodded these employees to engage in the acts of self help
it now complains against." Moreovér, the underlying con-
cept behind this arbitral principle has also received

5/ See: How Arbitration Works, Elkouri and Elkouri, 4th Edition,
1985, BNA Books, Inc., Washington, D.C., p. 688
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judicial approval. Thus it has been particularly well
articulated by the Fourth Circuit Court of Appeals in N.L.R.B.
v. M & B Headwear Co., 59 LRRM 2829 (1965), wherein the Court

observed and found as follows:

"The employer contends, however that its misconduct,

even if originally violative of the Act, is absolved by
Vaughan's later insubordination. It is conceded that
she was angered by her alyoff, that she threatened to
harm the supervisor who had observed her union activities,
and that she was rude to a vice-president several days
later, telling him to shut up when he intruded upon her
discussion with the president about her being rehired.
We in no way condone insubordination and in normal
situations it would be a justifiable ground for
dismissal. But we cannot disregard the fact that the
unjust and discriminatory treatment of Vaughan gave

rise to the antagonistic environment in which these
remarks were made.

An employer cannot provoke an employee to the point
where she commits such an indiscretion as is shown here
and then rely on this to terminate her employment. See
NLRB v. Tenessee Packers, Inc., 339 F .24 203, 57

LRRM 2665 (6th Cir. 1964)., The more extreme an employer's
wrongful provocation the greater would be the employee's
justified sense of indignation and the more likely its
excessive expression. To accept the argument addressed
to us by the company would be to provide employers a
method of immunizing themselves from the only real
sanction against violations of section 8(a)(3).
Reinstatement in the instant case is not as the emplover
puts it, a reward to the employee for insurgency.
Rather, as we see it, refusal to reinstate her would

pule a premium on the employer's misconduct." (Emphasis
supplied. )

Before applying this contractual "Management-also-at-
fault" analysis to the "facts" at hand, because the Union in
essence asserts that its legal /Board-rule based arguments
render the grievant's diécipline "null angd void," some
consideration to these arguments must be given, for if
said discipline is indeed "null and void," then that would
be the end of the matter and there would be no basis to
apply the additionally Union-urged analysis of Management-

also-at-fault. In this regard, these legal/Board-rule

based alleged infirmities all rest on the discipline of the

grievant emanating from the Chairman. According to the Union,
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the Chair's disabilities render the Chair's imposition of
discipline improper and null and void. These same alleged
legally/Board-rule based disabilities of the Chair do not
apply, however, to the grievant's immediate supervisor,
General Counsel Shapiro. The impediments, if any, to the
validity of Chairman Shank's discipline of the grievant

lie in the fact that he was a participant (or potentially
so) in the ultimate decision to be made in the Erieway case
and in the fact that he also served as Director to the
E.P.A., a pérty to the Erieway proceeding. And while to

be sure Shapiro at first reacted to the grievant's conduct
as not improper, the genesis for a viewpoint of impropriety
emanating initially from the Chairman, by the time Shapiro
actually gave the orders the grievant failed to obey, the
grievant's conduct had created a virtual malestrom of
controversy, such that there cannot be any doubt but that
at that point in time Shapiro himself personally viewed

the grievant's conduct as excessive and improper. It must
therefore be said that Shapiro had come to adopt the Chairman's
view to the effect that the grievant's conduct was improper.
In my judgment it was therefore not improper for Shapiro,

as the grievant's immediate supervisor, to intervene and
seek to correct the grievant's "excessive expression" (as the

M & B Headwear court would put it) if indeed it was "excessive,"

by way of seeking to have the grievant retract it.

But was the grievant's conduct excessive and therefore
deserving of correction? In my view it simply can't be
seriously challenged but that it was"excessive." Thus,
while concededly the grievant offered a "colorable" ex-
planation for relating in his Report of Ex Parte Communication
various of the Chairman's comments concerning the A.G.'s
office and its personnel in order to "flesh out" the "context,"
and apparently explain why he didn't simply shut off the
Chairman's purported endeavors to pressure him at the very
outset of the Chairman's conversation with him; (the grievant

claimed the Chairman's pressure was "seductive" and simply
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"avolved"), assuming for the sake of analysis the sincerity

of this explanation, the common sense which the Board had

a right to expect of the grievant, coupled with his experience
level, would dictate that expression of such comments by the

Chair would foreseeably and predictably trigger the kind of

controversy and consternation among the parties it in fact did,
thereby undermining the integrity of the Board's process.
Moreover, this expression was indeed "excessive" because it
was simply unnecessary to mak: the condededly legitimate point
of having been purportedly subjected improperly to pressure
from the Chair. Whatever colorable claim the grievant may
be said to have had to legitimatize relating the Chairman's
comments must give way to the greater cause of maintaining
the Board's integrity and usefulness.

Next addressed is whether or not this excessive
expression was wrongfully provoked. Again, in my view it
simply can't be seriously challenged but that it was wrongfully
provoked. Thus the engine that drives this entire case
from start to finish as testified to by Deputy Director
Sahli is the necessity for the appearance of justice, i.e.
the appearance of fairness and impartiality. Here the Chairman,
who would participate {or potentially so) in the ultimate
decision in the Erieway case, intervened on behalf of his
Agency party, the E.P.A,, of which he was Director. This
could only be perceived as improper even if technically the
Board's administrative rules could be construed to permit it.
Indeed I find that the HWFB virtually conceded this point when
its principle witnesses, Sahli and Shapiro,both indicated that
the grievant's issuance of a Report of EX Parte Communication
was understandable and in essence justified and defensible.
In sum then it is found that the Chair improperly created
both the appearance and the reality of pressuring the grievant
to grant the E.P.A.'s request for a continuance, which
pressure provoked the grievant's Report of Ex Parte Communication

in which he excessively reacted. But for the Chair's impropriety



there would have been no Report at all, and perforce no
"excessive expression" therein. The grievant's self help

in terms of his excessive expressionand failure therepfter
to obey the direction to retract it (insubordination)ﬁmust
be said to have been "prodded" by the Chair's indiscretion.
Management was also at fault here in connection with the
grievant's misconduct. But the record is totally devoid of
so much as a shred of evidence which would indicate that any

consideration whatsoever was given to the Chair's provocative

indiscretion.and its role in the entire matter when Management

6/ If the demand that the grievant apologize was improvident,
his refusal to do so can't fairly be viewed as insubordination,
and in my judgment the demand of an apology was improvident.
As noted elsewhere herein, the focus of the Board's concern
quite properly was the impact on the appearance of justice

and the Board's integrity the grievant's failure to retract
his excessive statements purportedly had. Clearly, however,
Nuchnicki's behavior was to say the least, insensitive to

the process and intemperate, in conformity with the "hot
temper" ascribed to him by Deputy Director Sahli. Indeed
Attachment 1 is attached hereto principally to highlight

the intemperate tone Muchnicki set. As this Attachment
demonstrates, no potential legal flaw or other possible
shortcoming is left untouched upon, such as, for example,

the allegation that the grievant's report was "libelous."

Yet interestingly enough, there was never so much as a
contention that the grievant inaccurately set forth the
Chairman's sentiments and truth is a defense to libel.

So it is that I fail to see how a unilateral apoclogy by

the grievant to Muchnicki would have served to advance the
integrity of the Board's process. Such a personal approach
would have unduly disempowered the grievant in his role as
Hearing Examiner/ALJ both in the Erieway case itself and

in future cases. Finally on this point, I find no merit to
the Union's point that the demand for an apology was an
inappropriate form of discipline under Section 24.05. 1In

the first place, the demand to apologize was not a disciplinary
step. Secondly, I am unwilling to establish such a sweeping
principle for the reason that an apology may well be the least
onerous discipline in a given situation.
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fixed the grievant's discipline at a ten-day suspension.
Hence this level of discipline must be modified. In addition,
as the Union points out, on the one hand the grievant's

discipline was in part based on his sua sponte motion %o

strike, a matter viewed as further aggravating his misconduct,
but on the other hand he was never confronted with this
allegation until the arbitration phase. This represents

a clear due process shortcoming violative of Article 24,04,

as the Union alleges. Thus this shortcoming provides additional
justification for modifying the penalty as meted out by
Management.

In situations such as these, it falls upon the Arbitrator
to fashion an appropriate remedy. As has been seen, the State
view was that the grievant's conduct was insubordination,

a serious matter, worthy in its judgment of a ten-day
disciplinary suspension. It is well established that
insubordination is indeed a serious offense. But in light of
the mitigating finding herein that Management was also at
fault in connection with the grievant's misconduct, the
discipline imposed is reduced to a five (5) day suspension.
This modification serves to preserve the sending of a

serious message to the grievant in an effort to correct

his misconduct, and at the same time recognizes and corrects
Management's share of the fault for triggering the grievant's
misconduct, as well as its due process shortcoming.

Finally it is noted that even if it were found that
applicable statutes and/or Board rules rendered a finding of
insubordination improper in this case, the fact remains
that the grievant's unnecessary relation of all of Chairman
Shank's sentiments, the grievant's excessive expression,
represented a serious,if uncharacteristic (see the grievant's
most recent evaluation vis a vis his "judgment") lapse in
good judgment and hence represents a negligant performarnce
of his job. But as the Elkourisé/ properly observe: ",..it
should be noted that there is a line of cases in which the
[Bmployer's] evidence was heid inadequate to establish the

6/ How Arbitration Works, Supra footnote 5/ p. 676-677.
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of fense for which the employee had been disciplined but was
held to be adequate to establish a related lesser offense
for which an appropriate penalty...was in order."

So it is that I would find the penalty fashioned here

to be proper in any event.

AWARD:

For the reasons more fully set forth above, the
grievance is sustained in part and denied in part. The
grievant's shspension for 10 days was not for just cause,.
Just cause did exist, however, for the grievant's suspension
for 5 days. Accordingly, the grievant shall be made whole
for all losses in pay and/or benefits resulting from any

suspension beyond the 5 day suspension herein found appropriate.

A

DATED: NOVEMBER 25, 1989 »ffﬁaif A CCAZ/44Ae/
'FRANK A. KEENAN
ARBITRATOR
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APPENDIX I

Section 24.01 (In pertinent part):

Disciplinary action shall not be im

posed upon an employee
except fo; jugt cause. The Employer has the burdenpofyproof
to establish just cause for any disciplinary action.

Section 24.02 (In pertinent part):

...Disciplinary action shall be co .
offense... mmensurate with the

section 24.04 of the Agreement provides in part that:

[a]ln emploYyee has the right to a meetlng
prior to the Imposition of a suspension or
¥~ “mination. prior to the meetling, the
e -loyee and his/her representative shall be
informed in writing of the reasons for the
contemplated discipline and the possible
form of discipline. No later than at the
meeting, the Employer will provide a list of
witness to the event or act known of at
that time and documents known of at that time
used to support the possible disciplinary
action. 1{ the Employer becomes aware of
additional witnesses oI documents that will
pe relied upon in imposing discipline, they
shall also be provided to the Union and the
employee...

Section 24.05 (In pertinent part):

Disciplinary measures imposed shall be reasonable and
commensurate with the offense and shall not be used solely
for punishment.



Article Five (In pertinent part):

the extent expressly abridged only by the specific
f this Agreement, the Employer
s, solely and exclusively,

hority to manage and operate

Except to
articles and sections o
reserves, retains, and possesse
all the inherent rights and aut
its facilities and programs.

3734-1-61 ADJUDICATIVE RESPONSIBILITIES; ADVICE TO BOARD.

(A) NO PARTY SHALL SUBMIT AN EX PARTE, OFF~THE-RECORD
COMMUNICATION TO THE BOARD OK TO THE HEARING EXAMINEK

ABOUT ANY MATTER IN ISSUE IN A PROCEEDING; AND THE BOAKD
AND THE HEARING EXAMINER SHALL NOT REQUEST OR ENTERTAIN

ANY SUCH EX PARTE, OFF-THE-RECORD COMMUNICATION.

(B) ALL COMMUNICATIONS PROHIBITED BY PARAGRAPH (A) OF THIS
RULE SEALL BE REPORTED IMMEDIATELY TO TBE HEARING
EXAMINER WHO SHALL PLACE THE COMMUNICATION OR A
MEMORANDUM THEREOF, IN A PUBLIC FILE ASSOCIATED WITH THE
CASE, BUT SEPARATE FROM THE RECORD MATERIAL UPON WHICH
THE BOARD WILL KHELY IN REACHING A DECISION.

(C) EXCEPT AS AUTHORIZED BY LAW, NO BOARD MEMBER SHALL
INITIATE OR CONSIDER EX PARTE OR OTHER COMMUNICATIONS
CONCERNING A PENDING UR YPPERDING PROCEEDING. PURSUANT
TO SECTION 119.09 OF THE REVISED CODE, THE BOARD MAY
ORDER ADDITIONAL TESTIMONY TO BE TAKEN OR PERMIT THE
INTRODUCTION OF FURTHER DOCUMENTARY EVIDENCE,

THE BOARD MEMBERS AT THEIR DISCRETION MAY NOT RESPOND TO
EX PARTE LETTERS OF COMMUNICATION AND ALL SUCH LETTERS
SMITTED TO THE BOARD STAFF AND THE EXECUTIVE

DIRECTOR SHALL RESPOND FOR TEE BOARD IN AN APPROPRIATE
MANKER. "

[COMMENT: THIS PARAGRAPR DOES NOT PRECLUDE A BOARD.
MEMBER FROM CONSULTING WITH THE STAFF, WHOSE
FUNCTION IS TO AID THE BOARD MEMBERS IN CARRYING OUT
THEIR ADJUDICATIVE RESPONSIBILITIES. SEE ALSO "CODE
OF JUDICIAL CONDUCT" AS ADOPTED BY THE SUPREME COURT
OF OHIO, "CANON 3 A.(4), COMMENTARY.")



(D)

(E)

(F)

A HEARING EXAMINER SHALL DISQUALIFY EIMSELF IF FOR ANY
REASON HE MAY NOT BE ABLE TO PRESIDE IN A FAIR AND
IMPARTIAL MANNER AND RENDER AN IMPARTIAL REPORT TO THE

BOARD.

IN THE EXERCISE OF ADJUDICATORY FUNCTIONS, THE HEARING
EXAMINER SHALL, TO THE EXTENT APPROPRIATE, ADHERE TO THE
"CODE OF JUDICIAL CONDUCT" OF THE SUPREME COURT OF ORIO.

A BOARD MEMBER SHALL DISQUALIFY HIMSELF FROM
PARTICIPATION IN ANY DECISION OF THE BOARD IF FOR ANY
REASON HE IS UNABLE TO ACT IN A FAIR AND IMPARTIAL
MANNER.

(COMMENT: SEE SECTION 102.03 OF THE REVISED CODE
WHICH CODIFIES THE ETHICS PROVISIONS FOR PUBLIC
OFFICIALS AND EMPLQYEES.]

0.A.C. Rule 3734-1-50(A) provides that:

A record of the proceedings shall be

prepared and maintained at the expense of the

Board.

Such record shall include all

testimony, rulings on the admissibllity of

evidence

thereof, oral statements, oral

arguments, offers of proof, stipulations,

written

motions, exhibits, - requests,

objections, answers,...
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LTTACRMENT 4

BEFORE THE
HAZARDOUS WASTE FACILITY BOARD

IN THE MATTER OF CASE NO. 87-MR-0387
ERIEWAY, INC.

MOTION TO HAZARDOUS WASTE FACILITY BOARD
TO STRIKE REPORT OF EX PARTE CONTACT

On October 14, 1987 Michael Lepp, Administrative Law Judge

assigned to the above captioned case signed a Report of Ex
The Attorney General's office hereby

Parte Contact ("Report").
that this

moves this entire Board and not the Hearing Examiner,

report be stricken from the record of this case. The report is

premised on a basic mistake of the facts and law involved

there was never any ex parte communication, and there never

should have been a report of such. 1In addition, the report is

an abuse of discretion. It is unprofessional and contains

irrelevant and highly prejudicial remarks.

place in the official record or any file associated with the

The Report has no

A Memorandum In Support follows.

case.
S Respectfully submitted,
g 0 ='—
= .. &- ANTHONY J. CELEBREZZE, JR.
= = ATTORNEY GENERAL OF OEIOQ
= e T
Do og2 Saagrelt (. Palor /.
Zi MARGARET A. MALONE 7=
= Assistant Attorney General

SUSAN E. ASHBROOK
Legal Intern
Environmental Enforcement

Section
30 East Broad Street, 17th Fl.

Columbus, OChio 43266-0410
(614) 466-2766



MEMORANDUM IN SUPPORT

STATEMENT OF FACTS

On October 9, 1987, Susan Ashbrook, a legal intern* in the
Environmental Enforcement Section of the Ohio Atto?ney
General's Office, was instructed by Margaret Malone, an
Assistant Attorney General in that sgme section, to call HWFB
Hearing Exéminer Michael Lepp to-determine the status of the
above-captioned matter because Ms. Malone had heard from
counsel for Erieway, in a converéation which occurred at 2:50
p.m. October 4, that there was a prehearing scheduled ‘for
October 12, 1987 in the Erieway case. Ms. Malone, then left
her office to go to a Doctor's appointment. At approximately
3:30 P.M. on the afternoon of October 9, Ms. Ashbrook spoke by
telephone to Mr. Lepp and inquired concerning the status of the

case. Lepp informed Ashbrook that a prehearing was scheduled

*A legal intern in the Attorney General's Office is someone
who has graduated from law schoocl and, taken the Ohio Bar Exam
but not yet received the result of that examination in order to
determine whether they are admitted to practice in the Ohio
Courts. In the Attorney General's Office, 1legal interns are
frequently assigned to work as c¢o-counsel with experienced
attorneys while they await the results of their bar exam.



for October 16 and, as a result, Ohio EPA's prehearing
statement was due by the close of business on October 9,
approximately 1 hour from the time of the conversation. Ms,
Ashbrook responded that she had never received any form of
notice concerning either the prehearing conference or the date
by which the prehearing statement must be filed. Lepp responded
by saying that the Attorney General's Office was constantly
losing materials that had been served upon it and that he had a
signed certified mail receipt which established that the
Attorney General had received the notice of the prehearing
conference which established the date by which the prehearing
statement was to be filed. Ms. Ashbrook then repeated that she
did not receive the notice and she requested an extension of
time to provide the prehearing statement. Lepp emphatically
declared that no extension of time would be granted under any
circumstances.

At that point, Lepp then informed Ashbrook she had to make
a choice as to the sanction to be imposed upon her. Either the
Ohio EPA staff would be precluded from presenting testimony at
the adjudication hearing, or the Ohio EPA staff would be
precluded from cross-examining witnesses for other parties at

the adjudication hearing. Ashbrook asked Lepp whether he was

kidding. Lepp replied that he was serious and that she had to
make a choice of sanctions. At this point, because of her
concern, Ashbrook called out to Terry PFay, an Assistant

Attorney General who was her co-counsel on another matter on



which she was working. Mr. Fay respohded by saying he would
get Dennis Muchnicki on the line with Ms. Ashbrook to assist in
trying to discuss this procedural matter with Mr. Lepp.

When Mr. Muchnicki got on the line, he asked what was the
problem. Mr. Lepp informed Mr. Muchnicki that he was tired of
the poor performance of the Attorney General's Office. He
accused the Attorhey General's Office of constantly losing
documents ‘which were served upon it by the Board. Mr.
Muchnicki responded that this was the first time he had ever
even heard of the problem. Mr. Muchnicki added that if there
was a problem in the mail system, Mr. Muchnicki wished that Mr.
Lepp would have brought it to Mr. Muchnicki's attention before
this situation. Mr. Muchnicki then emphasized to Mr. Lepp that
Ms. Ashbrook had provided him with her professional statement
that the Notice of the Prehearing Conference and Prehearing
Statement had never been received in the Attorney General's
Office. Lepp insisted that he had a signed certified mail
receipt which showed service on the Attorney General.

Mr. Muchnicki then pointed out that Ms. Ashbrook was
assigned to prepare legal papers to respond to a motion for
preliminary injunction which was set for Wednesday, October 14
in a lawsuit which had been filed against the Director of Ohio
EPA concerning new solid waste regulatory requirements which
the Director had implemented. Muchnicki informed Lepp that
this other matter was an extremely high priority matter, and

suggested that this should also be considered as grounds for



granting Ashbrook an extension of time to file her prehearing
statement. Lepp responded in the negative and insisted that
the time schedules in the Erieway case must be maintained.
Muchnicki than emphasized how important the October 14
preliminary injunction hearing would be to the EPA Director.
Lepp responded by saying the EPA Director, as Chairman of HWFBE,
had voted for a resolutién requiring cases such as Erieway to
be handled as éxpeditiously as possible. Specifically, Lepp
than read a schedule which required a decision in the Erieway
case to be issued by November, 1988. Muchnicki pointed out
that November, 1988 was 13 months away and that the preliminary
injunction hearing which was scheduled in five days was a more
critical demand on Ms. Ashbrock's time. Lepp responded that he
didn't care. - Muchnicki reiterated that the lack of service of
the notice of the prehearing, along with Ms. Ashbrook's need to
work on the preliminary injunction should justify some
extension of time in light of the fact that the Erieway case
did not have to be completed until November of 1988. Lepp
again refused. Muchnicki emphasized that Lepp's refusal to
grant any form of extension of time was severely impairing
Ashbrook's ability to work on the injunction case which had
been filed against the Director. Lepp reemphasized his belief
that the BHazardous Waste Board resolution established the
Director's'priorities. Lepp than invited Muchnicki to take the
matter to Director Shank and see which priority prevailed.

Muchnicki responded that he would have to bring the matter to



the Director's attention so that the Director could be aware of
conflict resulting from the need to defend the Director at the
0ct$ber 14 preliminary injunction hearing.

Muchnicki then called EPA Director Shank and explained the
situation to him. Muchnicki explained that because his
attorney resources were spread thin, Ashbrook had the most time
to assist Terry Fay in preparing a defense for the Director at
the October: 14 injunction hearing. Director Shank agreed that
the injunction hearing, because it was only five days away, wés
2 more immediate priority and that Ashbrook should address
herself to that matter. He then indicated that he would
discuss the matter with Michael Lepp and explain to Lepp the
need for granting an extension of time to Ashbrook in the EWFB
matter.

Apparently, Director Shank then called Lepp and reguested
Lepp to pfovide an extension of time to Ashbrook because of the
importance of the October 14 injunction hearing and the need
for Ashbrook to allocate her time to preparing a defense for
that hearing. At approximately 4:30 P.M. on October 9,
Ashbrook filed a request for extension of time accompanied by
an affidavit swearing that she had never received any notice of
the prehearing conference date or of the date by which a
prehearing statement must be filed. At approximately 4:45 P.M.
Lepp called Ashbrook to inform her that the extension of one

week had been granted.



On October 14, 1987, Lepp filed what he termed a "Report of

Ex Parte Communication® detailing his version of this incident.
ARGUMENT

I. The OEPA Staff's Inability To Comply With The October
9th Date For Filing A Prehearing Statement Was _Caused
By The Hearing Examiner's Own Vieclation Of The Board
Rules.

Hazardéus Waste Facility Board hearings are conducted
pursuant to Chapter 119 of the Revised Code. See, Section
3734.05(C)(5). Section 119.10 of the Revised Code declares in
no uncertain terms that in all adjudication hearings conducted
pursuant to Chapter 119 the Attorney General 1is the attorney
for the Agency at that hearing. Thus, as a matter of statutory
law, the Atéorney General is automatically the attorney for the
Ohio EPA staff in this case. Pursuant to Board Rule O.A.C.
3745-1-40(F), service of all papers in HWFB proceedings must be
made upon the attorney representing a party. Despite this
clear regulatory command, and statutory designation of the
Attorney General as counsel for OEPA, the certified mail
receipt for the notice of prehearing conference in guestion

indicates that EHearing Examiner Lepp failed to serve the notice



of the prehearing conference upon the Attorney General's
Office. Instead, the certified mail receipt indicates it was
sent to Alan Lapp of Ohio EPA's in-house legal staff.* Thus,
contrary to Lepp's claim to Ashbrook and Muchnicki, there was
no record of service upon the Attorney General of the initial
order for a prehearing conference. Lepp's conduct, however,
gets even worse,

On October 2, 1987, Assistant Attorney General Margaret
Malone and legal intern Susan Ashbrook filed their notice of
appearance as céunsel for Ohio EPA in this proceeding. Lepp
disregarded the existence of the notice. 1Instead, on October
7, Lepp again served another order upon Alan Lapp which
rescheduled the prehearing conference to October 16 and
established October 9 as the date for the filing of the
prehearing statement. This rescheduling was due to the
Examiner's granting to himself a continuance of the original
prehearing date. Thus, despite the fact that the Attorney
General had filed a notice of appearance, and despite the fact

that the Board's rules regquire orders to be served on an

*The examiner may attempt to justify his failure to serve
the Attorney General with the original prehearing conference
notice by claiming that the Attorney General had not, on
September 23, filed a notice of appearance pursuant to Board
Rule OAC 3734-1-22. The obvious answer to such a claim is
that since Attorney General's representation of the Ohio EPA
staff is mandated in clear unambiguous terms by Revised Code
Section 119.10, there is no basis to disregard the statutory
command until such time as a specific assistant attorney
general files a notice of appearance. In any event, as will be
established above, the hearing examiner continued to serve his
orders upon Alan Lapp of the Ohio EPA rather than the Attorney
General after the date upon which a representative of the
Attorney General's Office first filed a notice of appearance in
this case.

_7_



attorney who is representing the party, Lepp did not serve the
Attorney General with the order changing the prehearing
conference and prehearing statement dates. Instead, as he
seems to do repeatedly, Lepp served the order upon Ohio EPA's
in-house attorney, Alan Lapp.

While this improper service could be termed a mere
oversight, Lepp's conduct toward Ashbrook and Muchnicki, in
light of Lepﬁ's own failure, raises serious questions
concerning his attitude and motivation behind his treatment of
Ashbrook and Muchnicki. As the affidavits of both Ashbrook and
Muchnicki establish, Lepp repeatedly claimed to both of them
that he had in front of him a signed certified receipt showing
that his order had been served on the Attorney General. 1In
light of the- fact that the certified receipts show that the
orders were never served upon the Attorney General and that
Ashbrook was telling the truth concerning the lack of service,
one 1is faced with a choice as to Lepp's prevarications. Either
Lepp deliberately stated a mistruth to Ashbrook and Muchnicki
wheg he declared he had the certified mail receipts in front of
him, or he had the receipt in front of him and he deliberately
prevaricated when he informed Ashbrook and Muchnicki that the
certified mail receipts were signed by the Attorney General'$
Office and proved service upon the Attorney General. As a
result of this conduct, one must question the extent to which
malice motivated Lepp in his distorted accusations against
Ashbrook and Muchnicki and in his rejection of the requested

extension of time.



Thus, the facts Clearly establish that the reason the
Attorney General was unable to file the prehearing statement
was that Lepp failed to serve the Attorney General as required
under the Board rules. The facts further establish that Lepp
then proceeded to prevaricate to Ashbrook and Muchnicki about
whether the Attorney General had been served. What comes next,
however, is €ven more serious. While knowing that the Attorney
General was not served with his orders, Lepp proceeded to
threaten the Attorney General and Ohio EPA with sanctions for
failing to comply with the orders which they never received.
As Ashbrook's affidavit establishes, Lepp gave her a choice of
sanctions: either to prevent the Ohio EPA from presenting
testimony at the adjudication hearing or to prevent the Ohio
EpPA cross-examining witnesses. One must ask: what could cause
such an irrational threat? Who is really hurt by such
sanctions? The answer to the second question, of course, is
the people of the City of Bedford and Cuyahoga County who,
during the adjudication hearing, would be relying upon the
technical expertise of the Ohio EPA staff to insure the safety
of the Erieway facility. Thus, with full knowledge of his own
failure to properly serve the Attorney General, the Examiner
was determined to punish the Ohio EPA staff, in reality, the
citizens of Cuyahoga County, by striking the participation of
Ohio EPA fér failure to comply with an order that was never

pProperly served by the examiner.



This bizzare pattern of conduct is further aggravated by
the fact that the examiner had previously granted Erieway's
request for extension of time and, furthermore, the examiner
even granted himself, on his own motion, a request for apn
extension of time of the prehearing date, Yet, despite
clearly valid grounds for the requested extension, the reguest
of the Attorney General and Ohio EPA staff for an extension was
arbitrarily denied.

Finally, one must question Lepp's judgment in being
absolutely inflexible On a prehearing date for a matter which
does not have to be resolved until November, 1988, thirteen
months away when the matter which was causing Ms. Ashbrook's
conflict was scheduled only 5 days later and Lepp had been
informed of the high priority of the preliminary injunction
hearing which was causing Ms. Ashbrook's conflict. Indeed,
Lepp invited Muchnicki to bring the matter to Dr. Shank's
attention, apparently with full confidence that Shank would
Support Lepp's rigid and irrational refusal to grant an
extension of time to respond to an order which had never been
served upon the Attorney General.

In any event, it is clear that the Attorney General and the
OEPA staff were being threatened with sanctions and it was the
Examiner himself who caused the predicament by failing to serve
the Attorney General with these orders as required by the

Board’'s own rules,



II. The Matters Contained In The Examiner's Report Are Not
Ex Parte Communications

Board Rule 0.A.C. 3734-1-61(A) declares as follows:

No party shall submit an ex arte
d or

off-the-record communication to the Boar
to the hearing examiner about any matter and
issue in a proceeding.

The clear unambiguous language of thisg tule indicates that an
€X parte communication can only occur between a party and the
Board. Thus, it is legally impossible for the Director, as
Chairman of the Board, to have an €X parte communication with
the examiner.

Indeed, in subsection (C) of O.A.C. 373¢-1-61 the Board's
Comment indicates that the Board contemplates that members will
communicate with staff concerning adjudicative
responsibilities. Yet, despite this clear language, the
hearing examiner attempts to justify his October 14 "report" by
calling his communication with the Director of Environmental
Protection an ex parte communication. Obviously, in 1light of
the unambiguous language in the Board's own rule, the
discussion between Dr,. Shang and Lepp was not ex parte
communication.

Furthermore, if Lepp somehow attempts to construe the
communications between Muchnicki and Ashbrook and himself or
Muchnicki to Shank and then to the examiner as "ex parte", that
interpretation is also rejected by the Board's own rule. Rule
C.A.C. 3734-1-61(A) clearly indicates that an ex parte

communication must involve a "matter in issue in a
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proceeding”. The

OAC 3734-1-13(A) as

(C)(6) of Section 3734.05 of the Revised Code",

the siting criteria.

need for a

the examiner which

involve the 'siting criteria,

Code of Judicial Conduct

pursuant to OQAC

concerning a mere procedural matter

issues

3734-1-61(E),

in HWFB proceedings are specified in

being "the criteria stated in division

in other words,
the

Obviously, a conversation concerning

slight extension of time to respond to an order of

has not been properly served does not

Indeed, Canon 3 (A)(4) of the

which is applicable to Mr. Lepp

clearly indicates a discussion

is not a prohibited ex

parte communication. Specifically the Code of Judicial Conduct
declares as follows:

Nothing contained herein, however, shall

preclude a judge from non-substantive ex

parte communications on procedural matters

and matters
business of

Therefore, if the
own rule or the Code
that what occurred
Board's own rule and

their face and leave

effecting prompt disposal of the

the court.

examiner had merely read either the Board's

of Judicial Conduct, he would have seen
was not an ex parte communication. The
the Code of Judicial Conduct are clear on
no room for misinterpretation.
Finally, common sense clearly indicates that no ex parte

communication

limited manpower

Environmental Enforcement

for the Priority which had to be

for a pPreliminary

occurred,

Because of Lepp's insensitivity to the

resources of the Attorney General's

Section, and his complete disregard

attached to the preparation

injunction hearing against the Director of



Environmental Protection which was scheduled to commence in
five days, it was the clear duty of Mr. Muchnicki to contact
the EPA Director and inform him of the dilemma created by
Lepp's conduct, Certainly, the Director of Environmental
Protection is entitled to know when there is a question as to
whether the Attorney General has adequate resources to defend
the . Director’'s action when it is challenged in an injunctive
action in Common Pleas Court. Furthermore, it can not be
seriously disputed that the Attorney General should contact the
Director when determining priorities in order to allocate
limited manpower resources. Indeed, Lepp challenged Mr.
Muchnicki to contact Director Shank about the conflict between
Lepp's demand for Ashbrook to come up with a prehearing
statement and the need for Ashbrook to assist in preparing the
Director's defense for a preliminary injunction hearing,

The bottom 1line of this matter is that Ashbrook and
Muchnicki attempted to reason with Lepp. When that didn't
work, Muchnicki fulfilled his obligation to his client, the EPA
Director, by seeking clarification of the Director's priority
for his legal representation needs. Director Shank then
communicated to Lepp that Lepp's allocation of priorities was
incofrect. If this were all that happened there would no need
for additional action. The parties could merely forget the

misunderstanding. But there is more to it,



III. The Examiner'sg Alleged Report of Ex Parte
Communications Attempts to Embarrass the EPA Director
%ﬁm

The events Surrounding this incident are bizarre, A

hearing examiner fails to Properly serve hig orders ang then,
with knowledge that the order was pot served, attempts to
Sanction the OChio EPA for failure tp comply with an order they
never received, After hijg attempt to impose irrational
Sanctions ig thwarted, the examiner turns aroung and files ip
the :public records of the Hwrp what is obviously not ap ex
barte communication, As discussegd above, both the Board's own
rule and the Code of Judicial Conduct clearly indicate that no
X parte communication wag involved, Thus, it appears that for

Teéasons which will never be fully Understood, the Examiner's

To begin with, the Temarks attributeq to  the Director by
Lepp paint the Director as sSomewhat bpetty. 1In addition, they
cast aspersions upon the Competence of Mr. Muchnicki,
Obviously, none of the Comments are related to an €x parte
communication,

Even more seriously, however, is the last page of the
Examiner'g report. The Examiner includes ip that last Page an
allegation that Muchnicki has éngaged in unethical condyct and

that such conduct could be reported t© the Supreme Court

“'14"



Disciplinary Hearing. This allegation was then distributed, at
Board expense, to the Cuyahoga County Commissioners, Mayor of
Bedford, Ohio, to the law firms representing all of the parties
in this case and then placed in the Board's public records.
Indeed, one of the few people who was not directly served with
this document was Mr. Muchnicki. Mr. Muchnicki was informed of
the contents of this document by having the staff attorney
assigned toz the case bring it to his attention. Thus, Lepp
allegedly attempts to communicate a warning about unethical
conduct to Mr. Muchnicki by broadcasting it to the entire
public of the State of Ohio rather through a private
correspondence to Muchnicki. As discussed in this memo, no ex
parte communicaﬁion in fact occurred. As a result, Lepp's
unsubstantiated allegations, being distributed throughout the
State, border on libel per se against Muchnicki. Such libel
since it effects a person's reputation within their occupation,
js actionable without proof of special damages. Ohio

Jurisprudence 3d, Defamation and Privacy, Section 37.

In essence, because Lepp was foiled in his plan to punish
Ohic EPA for failure to comply with an order which was not
properly served, Lepp published an obviously incorrect "Report
of Ex Parte Communication® which had as its focus to bring
embarrassment to Dr. Shank and Mr. Muchnicki. Such a document
raises potential 1legal liability questions for both Lepp and
the Board. It is clearly unworthy to be in the public files of

the Bazardous Waste Board and should be stricken.



For the foregoing

CONCLUSION

reasons,

the staff of Ohio EPa

respectfully moves this Board to strike the Report of Ex Parte

Communication.

Respectfully submitted,

ANTHONY J. CELEBREZZE, JR.
ATTORNEY GENERAL OF OEIO

SUSAN E. ASHBROOK

Assistant Attorneys General

Environmental Enforcement
Section

30 East Broad Street, 17th Fl.

Columbus, Ohio 43266-0410

(614) 466-2766



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing The Staff of
Ohio EPA's Memorandum Contra Erieway's Motion for Continuance was
served by regular U.S. Mail Service, pestage prepaid, this ’[2!'

day of November, 1987 to the following:

Robert Styduhar

Vorys, Sater, Seymour & Pease
52 East Gay Street

P.O. Box 1008

Columbus, Ohio 43216-1008

Michael E. Brittain
Calfee, Halter, & Griswold
1800 Society Building
Cleveland, Ohio 44114

Brian V. Melling
Law Director

City of Bedford

31 Columbus Road
Bedford, Ohio 44146

Mr. Virgil Brown

Cuyahoga County Commissioner
1219 Ontario Street
Cleveland, OH 44113

Mr. Timothy Hagan

Cuyahoga County Commissioner
1219 Ontario Street
Cleveland, OH 44113

Ms. Mary Boyle

Cuyahoga County Commissioner
1219 Ontario Street
Cleveland, OH 44113

V/"/A;f'd/?%'&{’ (f_j J}/éj/'-ﬂ/, //, L
MARGARET A. MALONE / X
Assistant Attorney General
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State of Ohie )
SS

N St

County of Pranklin

E. DENNIS MUCHNICKI, being first duly sworn states as
follows:

1. At approximately 3:30 P.M. on October 9, 1987, I was
informed by Terry Fay that Susan Ashbrook was having difficulty
in dealing with Michael Lepp conéerninq the need for an
extension of time to file a Pleading. I then joined the
telephone conversation and asked what was going on.

2. Exaniner Lepp, in a belligerent tone, informed me that
the Attorney General's Office had fouled things up again. He
informed me that he was tired of the continuing poor
performance of the Attorney General's Office. I asked him what
specifically was the problem and he informed me that.ﬁe had
failed to meet a filing deadline, as we so often failed.

3, I responded to Mr. Lepp by indicating that this was
the first time I had ever heard about any problem in meeting
deadlines or any problem in having orders of the Board served

upon the Attorney General.



4. I pointed out to Examiner Lepp that Ms. Ashbrook had
provided her professional assurance to him that no order from
Lepp requiring a filing of a prehearing statement by October 9
had ever been received by the Environmental Enforcement
Section. Lepp responded by saying he had a signed certified
mail receipt which proved service upon the Attorney General.

s5. I then tried to explain to Mr. Lepp that Ms. Ashbrook
was assigned td assist Terry Fay in pPreparing a motion to
dismiss and other additional complex pleadings on an emergency
basis because we had just been notified that a temporary
restraining order had been isgued against the Director of
Environmental Protection and a hearing and a motion for
Preliminary injunction was set for 8:30 A.M., October 14. I
explained to -Mr. Lepp that the matter concerned s0lid waste
regulatory requirements which were a very high priority for the
EPA Director.

6. Mr. Lepp responded that a recent resolution of the
Hazardous Waste Facility Board requiring expeditious handling
of a series of permit applications established the priorities
which would govern his decision making. I asked Lepp to
specify the dates that governed the Erieway case., Lepp, with a
sarcastic tone of voice, read a series of milestone dateg which
would lead to a decision in the Erieway case by November,

1988. I pointed out to Lepp that November, 1988 was 13



that he gig ROt care apg that under peo circumstances would ap
eéxtension of time pe granted. pe Etated that the Boarg'g order
Tequiring expeditioyg handlinq of the Eriewax Case accurately

Teflected the Prioritijeg involveq.

like it; I coulg "tell the Director". I informed Lepp that 71

wWould have to do that becayse of the conflice which Lepp wasr

reformg which the Director had Promised to Benbers of the

Genera] Assembly. Director Shank 89reed that the Common Pleas



an adequate defense could be placed on the record at the
preliminary injunction hearing.

9. After that conversation, I instructed Ashbrook to
Prepare an affidavit stating that she had never received
service of the examiner's orders establishing a prehearing and
briefing dates in the Erieway case and to file a motion for an

extension of time.

Further affiant sayeth not.

Sworn and subscribed to before me this !QLgijéL day of

ﬂnﬁ»——uﬁu/ 1987.

NOTARY PUBLIC

PATRICIA A PAYNE
5926E NOTARY §*~ T OF OMIO

MY cOpee ‘3_.*"' 2/re



AFFIDAVIT

STATE OF OHIO

FRANKLIN COUNTY

I, Susan E. Ashbrook being duly cautioned and sworned

hereby depose and say as follows:

l. I am a Legal Intern with the Attorney General's Office,

assigned to the case of In the Matter of Erieway, Inec.

2. On October 9, 1987 at approximately 3:20 p.m. I called
Mike Lepp, Bearing Examiner with the Hazardous Waste Board. I
called him to find out if a prehearing had been set in the case

of In the Matter of Erieway, Inc. I had Just been told by

Margaret Malone, Assistant Attorney General and senior counsel
on the case, that the attorney for Erieway believed that a
prehearing was set for October 13, 1987.

3. Mr. Lepp told me that a Prehearing had been set for
October 13, 1987, but that he had continued the prehearing
until October 16, on his own motion,

4. Mr. Lepp told me that he had sent the original
prehearing order, as well as the order of continuance, to the
Attorney General's Office. BHe said that he has the signed
certified mail receipt in front of him, proving that the
Attorney General had received the notice. BHe berated my office

for "always" losing documents.



5. I had not received the notice, and told Mr. Lepp that I
had not received it.

6. Mike Lepp asked me if I was aware of the deadline for
filing a Prehearing Statement. I told him that it was the
first I had heard of any such Statement. I asked when the
Statement was due. He told me that it.was due that day,
October 9, 1987, at 4:30. '

7. I told Mike Lepp that Margaret Malone was out of the
office, and that I had never written a Prehearing Statement. I
asked for an extension of time, since the Statement was due
approximately one hour after I had first learned‘of it.

8. Mike Lepp told me that he would not grant an extension
of time. Ee told me that due to a board resolution, this case
had to be decided before November, 1988, and for that reason,
no continuances were being granted.

9. Mike Lepp told me that if I did not file a Prehearing
Statement by 4:30 that day, my client would be sanctioned. We
would either not be able to put on evidence or not
cross-examine Erieway's witness', and he would let me choose
the sanction.

10. I assumed Mike Lepp was joking about this, and asked
him if he was. He assured me that he was not joking.

1l. When I realized that Mr. Lepp was going to severly

sanction Ohioc EPA, I sought help. It was at this time that Mr.



| Muchnicki joined the conversation. After Mr. Muchnicki joined
the conversation, Mr. Lepp reiterated his position that no
continuances would be granted.

12. At approximately 4:20 p.m. on October 9, 1987, I filed a
Motion for Extension of Time to File a Prehearing Statement or
Motion to Continue Prehearing. By 5:00, Mike Lepp told me that
he would grant the requested continuance.

13. On October 13, which was the next working day
following October 9, Mike Lepp and I again spoke on the phone.
At that time, four days after telling me he did not want to
grant any extensions because of the pressure on him to move the
case, Mike Lepp told me that the hearing on the case was being
continued. The hearing had originally been set for November
16, 1987. Mike Lepp now informed me that November 16 would be
a mere formality, and that the actual hearing would begin
December 15, 1987.

14. On several occasions since October 13, I have gone to
the Hazardous Waste Facility Board to review the Erieway file.
I have obtained copies of the notices of the prehearings and
the certified mail receipts. Both the original notice and the
amended notice were sent to Alan Lapp of Ohio EPA. The amended
noticé was sent to Mr. Lapp after this office had filed a
Notice of Appearance. The mail receipts showing that no
service was made on the Attorney General are attached to this

affidavit.



FURTHER AFFIANT SAYETHE NAUGHT.

SKN E. ASHBROOK

LEGAL INTERN

Sworn to and subscribed here before me on the ”L#
day of Sereobex, 1987:

NOTARY PUBLIC

Soticiad. @M

5677E PATRICIA A. PAYNE

NOTARY PUBLIC - STATE OF OHIO
MY COMMISSION EXPIRES SEPTEMBER 29,1988
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BEFORE THE
HAZARDOUS WASTE FACILITY EBCARD

STATE OF OHIO

In the Matter ot :

ktrieway, Inc. : Case No. 87-MR-0387

Bedford, Ohio
Applicant

NOTICE OF PREHEARING CONFERENCE

ORDER TU FILE PREHEARING STATEMENT

All parties or their attorneys are, pursuant to U.A.C. Rule
3734-1-27(A), hereby orcered to attend a preheariny conference
on October 13, 1987 at 9:30 a.m. in the Third Floor Conterence
Room, 1B(0U WwaterMark brive, Columbus.

The purpose of the prehearing conference is to:

(1) Igentiry, simplify, clarify, or resolve aisputed
issues:

(2) Disclose names, professions or occupations, and
addresses of witnesses (except rebuttal witnesses), and
a brief statement of what is proposed to be establishea

by the testimony of each;

{(3) tExchange reports, it any, of expert witnesses expected
to be called at the aajudication hearing.

(4) Obtain:
(a) Admissions and stipulations of fact; and

(b) Stipulations as to the admissibility into evidence
of documents and other exhibits, to avoid
unnecessary proof;

(S5) Exchange documentary evidence to be offered at the
adjuaication hearing;

(6) Consider the crder of presentation of evidence by the
parties anc resolve procedural guestions raised by the

parties;

O
AL
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(7) 1Issue and respond to subpoenae;
(8) Dispose of any pending motions;

(2) Determine the approximate time that will be necessary
to examine ana cross-examine -each of the witnesses; and

(10) Consider any other appropriate matter.

No later than November 6, 1987, each party 1is, pursuant to
0.A.C. Rule 3734-1-27(B), hereby ordered to file a prehearing
statement wqich shall include:

(1) A statement ot the factual matters it will propose to
establish at the adjudication hearing:

(2) A statement of the legal issues it will argue at the
adjudication hearing, including citations to specific
provisions of R.C. 3734.05(C)(6) and, where
fulfillment of an R.C. 3734.12 rule is challenged,
citation of the specific rule;

(3) Proposed stipulations of fact;

(4) Numbereag copies of each exhibit the party intenas to
offer as evidence at the adjudication hearing;

(5) Copies of reports of expert witnesses that the party
expects to call at the adjudication hearing;

(6) A list of the names, professions or occupations, and
addresses of witnesses and a brief statement of what
material matters are proposed to be established by the
testimony of each; and

(7) Suygestea order of presentation of evidence by the
parties.

A party who is not appropriately represented at the prehearing
conference may be deemea to have waived its right to present
evidence, argument, and cross-examine witnesses at the
adjudication hearing either in whole or in part. 1In addition,
2 party who reruses or fails, for whatever reason, to submit a
prehearing statement in conformity with the prior paragraph may
be similarly so deemed and, further, may be precluded from
offeriny proposed finginygs of tact and conclusions of law after
the closing cf the record.
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Any otters of settlement, proposals of agjustment, and propcsed
stipulations not agreea to shall not constitute admissions ang
shall not be admissible into evigence at the adjudication
hearing.

A party or its attorney may not appear at the prehearing
conference unless it or its attorney has previously filea a
notice of appearance in accordance with the september 1, 1987,
Uraer as to Notice of Appearance. Similarly, a prehearing
Statement that is filed by a party will -not be considered
unless the party or its attorney has previously filea such a
notice. 1In aadition, the parties are reminded of the
regquirements of 0,A.C. Rule 3734-1-40,

FOR THt ADJUDICATIUN PANEL:

O‘\-—// B % m L3 /98

Micnael 8. Lepp 27 Lateg/
Administrative Law + Presiding



A

AL

BEFORE THE
HAZARDOUS WASTE FACILITY BOARD

STATE OF OHIO

In the Matter of

trieway, Inc. H Case No. 87-MR-0387

bedford, Ohio
Applicant

CONTINUANCE UF PREHEARING CONFERENCE

Upon motion ot the ALJ, the Frehearing conference that has been
scheduled in this case for October 13, 1987, is cancelled. The
conterence is rescheculed to Uctober 16, 1987, at 9:00 a.m. in
the Third Floor Conference Room, 1800 wWaterMark Drive,
Columbus, Ohio, The Frehearing statement obligations stated in
the serptember 23, 1987, Notice of Prehearing Conference shall
be fulfilled on October S, 1987. (N.B. The date of November 6,
1987 that is mentioned in the september 23, 1987, Notice of
Prehearing Conference, as the due date for the prehearing

Statements is to be disregardeag as a typographical error.}) The
agenda of the conference and all sanctions stated in the
September 23, 1987, Notice ot Prenhearing Conference persevere,

) /7'3 A _
Micnael B. Lepp % Cate i
Administrative_Lazyz -
Vs
v
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S INTERQFFICE MEMORANDUM
e Rich Shank, Director
:0M: Rick Sahli, Deputy Director for Legal and

Governmental Affairs 4 4
‘BJECT: HWFB Exparte Communication Ruling

.TE: October 27, 1987

Very briefly, HWFB rule, 0.A.C. 3734-1-61, specifically
'verns exparte communications, and provides in relevant part:

No party shall submit an exparte off-the-record communication
the boarg or to the hearing examiner about any matter in issue
a proceeding....(emphasis added)

Note first that neither the Director of OEPA nor the Chairman
7B is a "party", as defined in OAC 3734-1i-02 (F). The only
ate entity that is a "party"to a HWFB proceeding is the "staff
the OEPA." Therefore, no communication by you could arise to

exparte communication.,

Secondly, the "matter in issue" requirement limits an exparte
mmunication to those that relate to a material, substantial
sue. While the “matter at issue” requirement is not

ecifiéally defined, OAC 3734-1-13 provides: "The sole issues

at shall be considered at the adjudication hearing are the
iteria stated in division (C){6) of Section 3734.05..." As the
ly issues in dispute are the siting criteria, the procedural
sgg\of a moticun fur cvealluuance should not be considered as

t. .ying the "matter in issue" requirement,



