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‘ ' 1. HEARING - i e

T " The unders{;né; ;;b;;;a£or conducted a Heﬁr{ng on Maréh é,

:)‘ 1889 at 65 State Street, Columbus, Ohio. Appearing for therUnion
were: Daniel S. Smith), Esq., Lindﬁ Feely, Esq., Allyne Beach,
Constance Leedy, and John Fisher. Appearing for the Employer
were: Tim D. Wagner, Dan Wilson, Shirley Turrell, Joan Rourke,
and Peggyv Walter.

The parties were given full] opportunity to examine and cross
examine witness;s and to submit written evidence and documents
supporting their respective positions. Post hearing briefs were
filed on or about 3/27/89 and the case was closed. The discussion

and award are based solely on the record described above.

I1. ISSUES
The parties did not agree on a& mutual submission. The State

-) asked:

Is the disability separation arbitrable under
the Agreement between OCSEA/AFSCME Local 11 and
the State of Ohio?

If so, was the disability separation taken in
this case done for the purpose of side-stepping
discipline in Article 24 of the Contract?

The Union put the issues a&s:

1} Does the Agreement permit the Employer to impose
on employvees an involuntary disability separation?

2} If so, is an involuntary disability separation
reviewable on the merits by an arbitrator?

3) If so, what is the standard of review which should
be used?



III. STIPULATIONS .

The parties Jointly submitted the exhibjts marked Joint

Exhibits #1 through #10.

IV. TESTIMONY, EVIDENCE, AND ARGUMENT

A. STATE_

1. TESTIMONY AND EVIDENCE

Ms. Peggy Walter, a Systems Analyst 2 in the
Division of Compensation Services. testified with respect to data
processing and education which involved training and seminars in
how to use the hardware and the software systems. Walter also
commented on the product support area and the Wang Honeywell Group
which is where the mainframe and system word processing is located
and there is access by desk computers and 150 beople are involved
in that group. Walter went on to say that the Wang Honeywell
group is used by the Ohio Board of Regents ms well as the
Department of Administrative Services.

Walter testified that she supervised Constance Leedy since
Fébruary of 1885. Leedy, said Walter, was a Communication
Technician 2 and she did some trouble shooting for desk computers,
printers, and screens. Leedy also tested and explained new
software systems and interacted with other agéncies. Walter said
that the Division of Computer Services must supervise and test all
technology.

Walter went on to say that there are two full-time pecple in

her section and two People on a cooperative plan.



Constance Leedy's role was to respond to users and vendors'’
problems and perform back-up 6n systems, move disc packs, and
connect equipment and insert boards into the PC’'s.

Walter stated that Leedy was absent a large proportion of
time because of health problems; specifically a hiatus hernisa,
back problems, and arthritis (see State Exhibit #1). Walter went
on to say that Lhe normal work year constitutes 2080 hours and
Leedy v:s off on sick leave for health related reasons 47% of the
time in 1985, 58% of the time in 1986, 28X of the time in 1987,
and 51% of the time in 1988.

As a consequence of Leedy's time off, others had to take on
her tasks. Upon Leedy's return, there were start up problems
because Leedy had to re-familiarize herself with what had occurred
during her absence. There might have been new software on the
hardware and she could not hire replacements for Leedy.

Walter said that Leedy’s absenccs were not predictable and
she went on to say that she told Leedy that her absences caused
problems in the operation of the systems. Walter said she
sﬁecifically gave this statement to Leedy when the latter applied
for promotion. Walter testified that it is difficult to write up
a promotion, given Leedy's absence. She went on to say that she
evaluated Leedy and told her that it was hard to justify her
performance because of the absence. Walter also indicated that
Leedy was & good record, had never received discipline for either

non-health or health related reasons.
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Walter testified that she had not and did not try to fire i
Leedy and, in fact, wanted her fo return to work,

Walter testified that a disability separation is a way to
give the employee a chance to resolve health problems and she
initiated that separation. Leedy, continued Walter, had serious
health problems and she thought time off would help her sort out
these problems ;nd be able to return to work.

Joan Rourke, Human Resource Administrator for the Department
of Administrative Services, testified that she works with
disability separations and they are designed to separate an

employee for physical or mental condii .ons which make it

/iﬁggggible_inzmiiif employee to carry out their duties (see

Chapter 123:1-33-02)entit1ed "Disability Separation" of Joint

Exhibit £8),

Rourke said that disabilities separations have been carried
out since 1982 and in the five years she has been on the job, she
has implemented 20 to 25 disability separations.

Rourke testified that the request for the disability
seharatidn came from Walter and it requires approvel of the Deputy
Director and then she would review the employee'’s history to see
if there is evidence that there was, in fact, a disability.
Following this, said Rourke, it goes to the appointing authority,
the director of the department, and then to the division of state
rersonnel,

Rourke testified that she advised that =a disability

separation for Leedy was the only sensible alternative and that
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there was absolutely no reason to discipline Leedy. Leedy, said
Rourke, has reinstatement rights aﬁd, in fact, asked to return on
1/7/89 and was separated on 7/10/88 (see Joint Exhibit #10),.

The July 21, 1988 létter from Dr. Sadar to whom it meay
concern, said Rourke, was not satisfactory given that it is only =
two sentence letler. Rourke testified that she received that
letter written.in July of 1988 sometime after January 7, 1989,

Rourke testified that Leedy was told of her rights under
separation as noted on Joint Exhibit #3. Rourke asserted that
Management did not attempt to discharge Constance Leedy.

Moreover, said Rourke, Leedy had no discipline in her record.

On redirect, Rourke said that she sent the position
description to Dr. Dolor for him to evaluate the grievant. She
went on to say that she held no hearing because there is no
Provision in the disability leave situation for = hearing. Leedy,
said Rourke, had reinstatement rights.

Ms. Shirley Turrell testified that a step 3 meeting was set
for August mand Leedy wanted to submit two documents and Beach said
the documents were inadequate and the parties talked about
arbitrability.

The State cross examined Union witnesses but Constance Leedy
was not cross examined. |

Ms. Allyne Beach testified on cross that she did not* know
when the examination took place. She said that she and Turrell
discussed whether Union Exhibit #1 was sufficient for

reinstatement and she said that both Union Exhibit #1 and the



Sadar letter were insufficient. Beach said that she did not

recall whether she said that both Union Exhibit #1 and the Sadar

letter were sufficient.

2. ARGUMENT

The Employer cleims that the parties agreed that
the only question was whether disability separation is arbitrable?

Management msserts that disability separation actions are not
arbitrable because it is a deeply rooted past practice, no ‘
Contract language supports arbitrebility, the intention of the
parties in bargaining the Contract, Union inactivity in the
disability separation erea, the clear intent of relevant language
in both the Ohio Administrative Code and the Ohio Revised Code,
and their relationships to the Contract, credible Management
witnesses, and a flawed and tortuous Union argument.

Manegement claims that past practice justifies its action
unless it conflicts with the Contract. The State has used the
Ohio Administrative Code to initiste disability separations in the
paét. That procedure was used in this case and has been
previously utilized by DAS and other State agencies,

The Employer asserts that the Union had not grieved
disability separations in the past, yet it now‘contends that under

the Contract, the Employer cannot impose e disability separation

on a bargaining unit emplovee.



The Union cites section 43.05 as partial justification for
its posiition but the Contract talks about the entire Agreement
between the parties, claims the Employer. Management argues that
it can take all actions except those restricted by the Contract
and it citbs_4117.08(C).

Management goes on to say that the Union in its opening
statement stated that employees can be removed only through laybff
or diseiplinary action and disability aeparation was not
included. Moreover, the Management points out that Section 43.02
of the Contrect states thet if the Agreement is silent, benefits
shall continue and determined by statutes, regulationa, rules, or
directives. The Union, asserts the Management, cannotl have it
both ways. Moreover, it goes on to argue that 4117.10{A) refers
to the lack of specification about a matter and there ie nothing
in this Contract thet addresses disability separation.

Management also argues that disebility separation does not
fit the language of Article 25.01 or 25.03 of the Collective
Bargaining Agreement. Management claims that it does not rely
solely on the Sharpe arbitration and it does not concur with the
Union that Sharpe’s decision was illogiecal, unfair, and one which
would lead to absurd and nonsensical results. Management goes on
to say that Arbitrator Sharpe stated that if the Commission’s
action in nis case was & cdisebility rether then e disciplinesy

separation, it would not be covered by the Contrect. lhere:

+he grievance would not be arpitratle under \QRC

Management asserts that in the Leedy case, the D IE€n WBS &
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disability separation and, therefore, a matter not addressed under
the OCSEA Agreement.

Management asserts that there was no effort by the Union or
ho evidence at the Hearing to indicate that the parties intended
to include disability separation as a grievable right and benefit
under the Contract. Moreover, the Union's reference to a just
cause requiremeﬁ£«makes no sehse, asserts Management, because it
would require notice, warnings, and progressive discipline which
would be totally inapplicable to illness or incapacity to carry
out the job. Management goes on to say that the Union’s claim
that 43.05 supports its position is incorrect because the Union
cennot use that langusge to arbitrate disability separatiors when
such a situation is not set forth in the Contract.

Management goes on to assert that Section 43.01 means that
matters addressed by the Agreement take precedence over
conflicting State laws and rules, but disability separation is not é
addressed by the Agreement, Therefore, the Ohio Administrative
Code is not in conflict with the Agreement nor superseded by it.

Management goes on to point out that testimony by Management
witnes#es indicated that the disability separation was designed to
aliow the Division of Computer Services within DAS to carry out é
its mission. Moreover, there was = long period of time and much
patience by Management before it initiated the disapility
separation for Connie Leedy. The testimony of Welter was that she
did not want to terminate Leedy; if she had wented to discharge

Leedy, she could have done it in a different WAV,
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The Union's contention, asserts Management, that Leedy was
given a disability separation as a pretext for discipline is
simply not supported by the testimony of the parties at the
Hearing. .

Under the Ohio Administrative Code, continues Management,
Leedy has the right to assert her rights to her job and she failed
to do this prop;rly in January of 1989. However, that right still
remains, notes Management, and it is up to the grievant or the
Union as a representativé to file proper documentation in her
request for reinstatement.

The Employer cites a prior award by this Arbitrator and
points out that in this case, there is no conflict between the
Ohio Administrative Code governing disability separation as
applied to Leedy and the Contrect. Therefore, the State asserts
that the Arbitrator cannot properly apply procedural requirements
from another jurisdiction since the Contract limits arbitral
jurisdiction to the four corners of the Collective Bargeining
Agreement.

For these reasons, Management asks that the grievance be

dismissed as not arbitrable.

—— e



1. TESTIMONY AND EVIDENCE

Ms. Constance Leedy testified that on 3/16/88, she
returned to work. At that time, Leedy said she had to learn a new
software package and incorporate it into a user guide. Leedy then
testified about her normal day's activity and she went on to say
that upon her réturn, she realized the medication she had been
taking was not working and she haed continued headaches. She said
she took physical therapy.-which reaslly helped.

Leedy testified that she had been misdimgnosed by medical
personnel three times and she identified the beginning mis-
diagnosis was in 1985. Leedy testified that eventually she
learned that she had degenerative discs in her neck which caused
most of the problems.

Leedy testified that she returned to work on 3/8/88 and was
being treated with medication and physical therapy. That latter
process, said Leedy, ended in May of 1987. Leedy then testified
about the medication she took and the fact that she began using
Midrin in April or May of 1988.

Leedy testified that prior to May of 1988, all her
absenteeism was because of her medical illnesses, vacations,
and/or her grandmother's death.

While at work, said Leedy, she was 100% efficient and no

supervisors told her that her absences were a problem.



Leedy testified that she had a conference with Walter in May
rof ]988-and Walter told her that ;he needed romecne on the job
full-time end that she could not hire another person until Leedy
was off the job. Leedy said that she went to talk to the Union

about that situation.

Leedy went on to say that in July of 1988, Walter got medical
results and Leedy said she was told that she would get 8
disnbility separation. Leedy said she was better, but Walter pold
her it was too bad, that -is was too late.

Leedy testified about the letter from William J. Flaherty to
her dated July 6, 1988 (see Joint Exhibit #3) and she went on to
say that no one asked her about her side of the story. She
indicated she told Walter that she did not have arthritis but
rather a degenerative disc and that she was okay.

Leedy testified that she gave the letter from Edward S. Sadar
to Management at a step 3 meeting and they‘indicated that it was
insufficient. Following that decision, Leedy said she worked for
the State Library 8:00 to 5:00 for 260 segmentis. Leedy went on to
séy that she carried out exactly the same duties at the State
Library that she has with DAS, that is, installing software and
training personnel.

Leedy testified that Walter knew that she was employed by the
State Library system.

Ms. Allyﬁe Beach testified that she was a Staete rep for OCSEA

and that Union Exhibit #1 is attached to the two-line Sadar

statement.
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On redirect, Beach said there was some discussion at the step
"3 meeting that the two documents introduced by the grievant were
insufficient. She went on to sasy that DAS seid the documents were
insufficient for reinstatement.

The Unic:: also cross examined Management witnesses. Peggy
Walter, on cross, testified that time sheets were used to compile
State Exhibit "#1 and most of the time off was approved.

Waulter said that in March of 1988, she talked to Leedy about
her medical condition and the fact that Leedy's absences were

making problems for her. Walter indicated that she asked Leedy

when she would be able to return to work and Leedy said, "I don’t
know". Walter went on to say on cross that she explained the
problems confronting her as a result of Leedy's absences. That

conversation, said Walter, occurred before Leedy was put on
disability separation.

Walter said that she did not recall saying to Leedy, "Too
bad; It's too late”.

Upon returning to work in May of 1988, Walter said that Leedy
'needed information about changes in the software and that could
take up to eight hours. She also said they had a new Honeywell
machine and 8ll of the personnel needed some training on the
hardware as well as the software. |

Walter, on cross, said that she went to Manmgement to figure
out what options she had with respect to Leedy’s absences and was
referred to Joan Rourke who said that a disability separation

would allow her to staff.



Leedy, said Walter, filed a job audit in 1987 and was
upgradéd to Technician 2. | |

Joan Rourke, ﬁn cross, testified that she supervised Shirley
Turrell. She went on to say that she did not take any steps to
see if Leedy was eligible for disability benefits. Moreover.
Rourke said she:djd not instruct Leedy to undergo a medical exam
after she applied for reinstatement.

Rourke testified that Sadar’'s medical statement had no
substance and it was her ﬁnderstanding that an emplovee could
present substantive information from a physician.

Rourke said on cross that Dr. Dolor had no standards from her
in order to make a decision as to how well Leedy could carry out
her jbb. She went on to say that an employee has to be 100%
capable of doing the job.

Rourke said that there is no disability leave benefits
available for one who was on wo..<I's compensation.

Rourke said she did not provide s hearing prior to the
disability separation. She went on to say that employees can
subplement disability leave with accumulated sick leave.

Rourke said there was no attempt to discipline Constance
Leedy.

On recross, Rourke said that if Leedy supplied adequate
documentation for reinstatement. it does not necessarily mean back

pay.



2. ARGUMENT

In the Union’s opening statement, it amsserted that
Article 43.01 of the Collective Bargaining Agreement indicates
that the Contract takes preéedence over conflicting Stete laws,
statutes, and administrative rules. Moreover, it goee on to say
that Article 43.03 of the Contract indicates that past practices
are not binding. The Union points out that a disability
separalion is not a right contained in the Collective Bargaining
Agreement. N

Moreover, the Union asserts that even if the Employer could
separate the grievant, it is equivalent to discipline because in
this case, the Employer was not satisfied with the grievant's
performance. The Employer, continues -the Union, in carrying out
the involuntary disability separation, alleged that the employee's
work was unsatisfactory and it asserts that a suspension could
have corrected the problem as opposed to a disability separation.
In addition, the Union argued that a removal without reinstatement
rights is not justified because the grievant’s alleged
unéatisfactory was health related.

Thé Union also asserted that 124-7-04 of the Ohio
Administrative Code requires the Employer to follow an order under
124.34 of the Ohio Revised Code with the State.Personnel Board of
Review and that, it esserts., did noi{ occur. Moreover, the Union
goes on to say‘that there should have been & pre-disciplinary
meeting before the disability separation aﬁd it cites the

Loudermill Case in support of its claim.



The Union argues thut Article 24 of the Collective Bargaining
Agreement supersedes 124.34 of the 0.R.C. and, therefore, the
Contract sets a just cause standerd which must be applied in this
case.

The Union in its opening also noted flaws in Arbitrator
Sharpe's award in which he said that an involuntary disability
separation, if f;r disciplinary reasons, Qas arbitrable but if it
were for health related reasons, it was not arbitrable. 1In this
case, the Union assertsjthat the Employer's action was
disciplinary in nature and Sharpe’s decision would require the
emplovee to discover the Employer's motivation in order for the
grievant to arbitrate the case. The Union asserts that the action
is covered by Article 24 because the grievant was disciplined.
The Union points out that the grievant's medical problems were
totally exaggerated and it cites 123:1-33-02(A). The grievant,
according to that statute, provided medical statements supporting
her ability to "perform the substantial and material duties” of
her job. Moreover; the grievant, notes the Union, can request
reihstatement under 123:1-33-03(D) with a medical statement which

indicates that she can carry out the substantiel and material

duties of her job.
For these reasons, the Union asserts in its opening that the
involuntary disebility separstion was improper and, in fact, was =a

pretext for diséiplining the employee.



The Union, in its post hearing brief, indicated that it would
limit its closing statements to new arguments generated in the
Hearing. 1In its brief, Lhe Union cites this Arbitrator’s recent
decision in the Lois Brown case snd points out the employee had a

right to grieve termination and the termination was reviewable by

the Arbitrator under the just cause standard., 1In the Lois Brown
case, the Union notes that the issue concerned Civil Service
testing, but as a matter of principle, there is no difference
hetween testing and a disébility separation. The Union asserts’
there is no distinction between an indefinite suspension and a
termination and Management must justify both by the just cause
standard.

The Union asserts that the Union did not have just cause to
put the grievant on an involuntary dismbility separation.

The testimony indicated while there was a manyv-tiered
administrative review, it was all a sham and the Director of Labor
Relations, Joan Rourke, was the key player. The Union asserts
that the Emplover acted vindictively in its termination of the
grievant. Rourke made it clear, asserts the Union, that she
requested a disability separation because disciplinary action was
unsuccessful.

Walker testified her primary frustration was that she could
not get help from her supervisors. Leedy testified thai she had
two conversations with Walker and that in the first one, Walker
talked about "getting rid" of her and in the second, Walker told

Leedy that ewven thoﬁgh her health was better, Walker indicated
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that Leedy’s situation was "too bad, too late™. The Union essertis
that even a disabilily separation for legitimate motives must be
proven by the just cause standard if it is challenged.

The Unijon asserts that one doctor's evaluation cannot be
given any weight because it conflicts with the employer's own
stipulation. That doctor, notes the Union, said that he
determined that‘the employee was not able to perform her usual
duily job, but Lhe Employer stipulated that the grievant is & good
emplovee when she is a£ worit. This, continues the Union, points
up another glaring deficiency in the medical evalustion because
the doctor, while describing her condition, did not provide any
analysis as Lo how the grievant's medical condition prevented her
from performing her daily job. The Employer must bear the risk on
relying on the unsubstantiated conclusion of a medicel
professional over a matter which only indirectly related to his
practice.

The Union asserts that the Emplover did not have just cause
to put the griev;nt on involuntary disability separation because
the condition precedent to taking that action is that the employee
must not be eligible to receive disability leave benefits. The
Employer made no effort to determine whether the grievant was of
was nhot eligible.

If the grievant wes unable to work as allieged by the
Emplover, she would have been eligible for disability benefits,

asserts the Union. Therefore, the Emplover could not impose an

involuntary disability separstion. The physician, notes the



Union, did not determine whether Leedy was able to perform the
substantial and material duties of her position.

Rourke, cqntinued the Union, testified that an individual
must function at 100%, yet the Employer provided no description

statement or position as to what 100X means. Does an overweight
person function at a less than 100% because they can't walk as
fast to the fil;ng cabinet? Does a smoker function at less thanp
100% because he/she takes a smoking break? There was no standard
utilized in this case. -

The Union goes on to say that all Lthe grievant's leave time
was approved and even though Walker told Leedy that he absences
were causing staffing problems, Walked never told the grievant
that her approved absences would result in the Employer taking
action against the grievant.

The Emplover made no effort to get thq grievant’'s side of the i
story, argues the Union, and as =a result, there is & glaring
violation of the grievant's constitutional rights and it cites
Loudermill and tﬁe Contrect, Section 24.04.

For all these reasons, the Union states that the grievance

must be sustained.



V. DISCUSSION AND AWARD

The parties did not specifically agree on the issues. The
Employer questions the arbitrability of the disability separation,
but also asked - presumably assuming the Arbitrator found in favor
of arbitraebility - whether the disability separation was a way to
sidestep disciplfne. The Union asked whether the Collective
Bargaining Agreement allowed the Employer to impose an involuntary
disability separation aﬁd;whether such action is revieweble,
meaning erbitrable and, if so, what review standard applies?

The sense of the above issues set forth by the parties is
whether the grievance is arbitrable end if it is, was the
disability separation in lieu of discipline?

The question of arbitrability is difficult to determine
without considering the merits of the case, especially since thé .
parties did not jointly identify a mutuelly agreed upon question
in this case. Chapter 123:1-33-02(A)(1) states in part that:

If an e;ployee becomes unable to perform the

substantial and material duties of his position...

he may be given a disability separation.
0.A.C. 123:1-33-03(D) notes that employees requesting'
reinstatement after a disability separestion are eligible after a
medical examination by a physician designated Ey the Director or
by the submission of appropriste medicel documentetion whick, in

effect, indicates that the disability is non-existent.
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Constance Leedy, the grievant, testified about her health
related problems. fhere is no quéstion but that she was ill and
as a result was unable to work full-time. Walter testified that
Leedy was off 47% of the time in 1985, 58% of the timg in 19B6,
28% of the time in 1987, and 51% of the time in 1988 - although
the Employer ipﬁicated that the 1988 dats may be overstated. The
testimony of Welter indicated that Leedy was unable to carry her
functions while she was being treated for a degenerative disc
problem. Moreover, that ﬁroblem was not found until Leedy had
seen Bt least three doctors. Having said all that, it is also
clear that Constance Leedy was ill but that she is now recovered
as noied by Leedy's testimony on direct and cross.

The Union cited in its opening statement and post hearing
brief Arbitrator Sharpe's award which concluded that if a
involuntary disability separation was a pretext for discipline, it
would be arbitrable; but if it was for health related reasons, it
was not arbitrable. Arbitrator Sharpe’s decision.is inappropriate
and flawed, asserts the Union, because such a conclusion would
require the grievant to discover the Employer’'s motivation for its
actions. The grievant's burden wopld be impossible, argues the
Union, and therefore, this action should be covered by Article 24
which deals with discipline. However, the tesiimony does not
allow a conclusion that Grievant Leedy wes disciplined; rather,
her own testimény and that of Walter was the basis for the
Employer’'s position that Leedy’'s medical problems justified an

involuntary disability separation.
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merits, disability separation is not identified in the Collective

Bargaining Agreement and therefore, Section 25.04 which calls for

arbitration is not applicable in this case.

Obviocusly there are problems between existing or pre-existing

State statutes and regulemtions in light of the recent collective

bargaining law, I1f the statute, specifically 4117.10(A), had no

language about specifications about a matter in the collective

bargeining agreement, it is likely and reasonable for arbitrators

to find in favor of arbitrability and deel with merits in order 'to

resolve problems between the parties. In this case,

if the

parties had agreed to arbitrability, the grievance would have been

decided on the basis of merits. At the same time, the absence of

the language of 4117.10(A) might have allowed an arbitrator to

consider 123:1-33, and specifically 03(D) and order a medical

examination or the submission or appropriate medical
by the grievant in order for her to be reinstated to
position. However, 4117.10(A) states that "if there
specification, thé‘parties are subject to applicable

and those state laws zre not part of this Collective

documentation
her former

is no

state laws”

Bargaining

Agreement. Thus, the Employer's action on merits precludes

arbitrability. Therefore, this grievance is not arbitrable.

/
acf i
fJohn E. Drotning
VArbltrator

Cuvahoga County, Ohio
April 18, 198§



