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The hearing was held on May 19, 1508 al the State of Ohio,
Office of Collective Bargaining, 65 E. State Street, Columbus, Ohio,
before HYMAN COHEN, Esq, the Impartis] Arbitralor selected by the
parties.

The hearing began at 9:15 a.m. and was concluded at 4:50 p.m.
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On October 22,1987, Warren J. Smith, Director, DEPARTMENT
OF TRANSPORTATION, STATE OF OHIO, the "State”, sent o letter
to Margaret Burmeisier, informing her that she was "removed from
employment as a Highway Worker 2, assigned to the Lucas County

Gorege, effeclive October 30, 1987. * *" He further sisted:

i *Afler reviewing the
recommendation of the impsartial
sdministraior and others, it has been
determined thatl just cause exisls for
this action.

The charges you have been found in
violation of include:

Directive A-301 2b ~-insubordination
"Wiliful disobedience of a direct order
by a supervisor”

Directive A-301 16b--Unsuthorized
Absence {more than 3 consecutive
days)

Directive A-301 34--Yiolation of
124.34 of the Ohio Revised Code”

On November 9, 1987 the instant grievance was filed, wherein
i1 was staled that the Grievant was dismissed sfter requesting a
leave of absence which "she was told * * was approved™. Since the

grievence was not satisfactorily resolved st the various steps of the



Grievance Procedure contsined in the Agreement between the Siate
and OHID CiVIL SERVICE EMPLOYEES ASSOCIATION, Local 11,

AFSCME the "Union”, the grievance was carried to arbitration.

FACTUAL DISCUSSION

The Grievent was hired by the State as & Highway Worker 2.
She had been assigned to the Lucas County Garege, Tolede, Ohio, for
approximately fourteen {14) months before her termination on October
- 30, 1887. Among her dulies as o Highway Worker Il were the
fullowirng: driving a tr'uck,. mowing grass, light meintenance, picking

up litter, and attendence at safety and training seminars.

The State’'s Case-

John H. Earl is the Superiniendent of the Luces County Garage.
He indicaled that on September 1, 1987, the Grievent told him that she
was having some family problems and needed 3 to 6 months off. As he
had done in the past, he said that he told her thst if it is "UA", he
would hove to contsct Pamela Shanks, in Personnel at the District
Office loceled in Bowing Green. Esrl explained thet where sn
employee requests leave after 'having depleted their personsl leave,

vacalion time, sick leave, personal time and ‘comp. time", the



employee receives an unauthorized absence”, or "UA". If the employee
wiches to receive an "AA" or suthorized shsence, the employee is
required Lo apply to Personne! at the District Office. The "UA" is
changed to "AA", for example, if the employee submits verification
from a “Courl or 8 doctor”. Since the Grievant had depleted the
vericus celegories of leave which she is entitled to receive, Earl
called Shanks and made an appointment for the Grievanl 1o meet with

her on the following morning, September 2.

On September 2, Earl who was scheduled to atlend a meeting ot
the District Office, drove the Grievent to the District Office. During
the ene-half hour trip to Bowling Green, Earl said  that the Grievant
related 10 him that she had problems wilh "insurance” which caused
her to request leave. It appears that the Insurance Company would
not “pay” for her son's treatment for chemically dependence “at the
Tennyson Center in excess of two (2) weeks.  Earl had been awere
thet the Grievant's son, who was sbout 17 years old had spent some
time ot a center for drug and slcehol rehabilitation. He said that the
Grievant told him that her "son had o drinking probiem”. During the
ride to Bowling Green, Earl seid that he told her ihst an EAP
[Employee Assistonce Program) had been established by the parties.
He also advised her that -a few blocks from “our home”, his brother

was o counselor to @ rehabilitetion cenier for aicoholics. He



suggested that he might help her and provided her with his telephone

number.

when they arrived sl the District Office, Earl sccompanied the
Grievant to the Personnel Depariment after which he went to his
rmeeting. At the conclusion of his meeting he met the Grievent and
asked her how she "made out™. According Lo Eari she told him that she
"did not know anything yet”. He {old her that he would meet her at his
car and he went to talk to Shanks alone sbout the Grievant's situation,
Eerl testified that Shanks "did not know anuything” and had to contact
Mr. German or Mr. Peyton who were her super\)isors. He relsted io the
Grievenl what Shanks had told him and he returned to Toledo where

both of them went to work.

Later in the day Earl celled Shanks to ssk if she had heard
anything yet. He called becouse the Grievent had nol yet heerd
anything from Shanks. In any event, Shanks told Earl that she did not
know whether the leave was going to be approved uniil she talks to
Peyton or German. Earl called the Grievent into his office at about
3:30 10 4:00 p.m. and Lold her what Shanks had told him. According to
Eari the Grievent gaid, "I do not give & good demn, | don't give & fuck
and thal is all there is to it.” Ear) replied by steting, "If you are not

coming in, you betier coll in. N is better to be UA rather than A 0L



by not calling in". He added that he told the Grievant, thet “either she
comes into work or calls”. He added that he 1o1d her thet “teking a UA
rather than AWOL is the lesser of two (2) evils”. He explained that
after three (3) days of AWOL an emplayee can be removed which is
why UA is better than AWOL. He added that with "UA there could be

discipline consisting of a reprimand or some days off".

Earl acknowledged thal during the morning of Seplember 2 he
indicated to the Grievant that he saw no problem with regard to her
leave being approved "because we followed the rules and regulations”.
He indicated thet he knew that the Grievant heeded time off. He said
- that he would not have taken the Grievent to Bowling Green if she dig

not need the time off. Ear) further acknowledged that he wos hoping
that her leave would be approved. Earl testified that the Brievant/
never told him that she was not coming in on September 3. Moreover,

she never said to him that she needed leave beginning on September 3.

On Septemer 3 the Grievant did not call the Gorage. In fact,
Earl added, there was no further contact with the Grievent afler
September 2. He called the Personnel Department in Bowling Green to
ask whe}her the Grievent had contacted them. Ear] said that he
checked every dey for fourteen (14) days with the Personnel

Department. Ea&r! said that the Grievant knew that more than one (1)



dey wos needed 10 get approvel of her request for leave. He testified
that he had the paper work prepared on September 3 and ready for the
Grievant to wark during that day but she was sbsent. On September 3
he went to the locker room and he stated that the locker which the
Grievent shared with Barbars Wilson and Mary Ann Brossia did not
have any of the Grievant's personal belongings. He was told by Wilson
and Brossia that the Grievant had ciesned out the locker on September
2.

Famela Shanks, Personnel Officer 5, handies the leave papers
for German who is the Deputy Director of the Department of
Transportation. In German's sbsence, Peyton decides whether or not
Lo approve requests for leave. She indiceted that she takes the
information from the employees, the reasons for the leave, the type
of leave and she relays the information to Peyton, an Administrative
Assistant, who makes the decision whether to approve the
opplication for leave. Shanks testified that when she met the
Grievent in her office the Grievant said thal she needed time off 1o be
with her son. The Grievant told her that her sonh had problems with
alcohol and farnily counselling wes necessary.  Shanks further
testified that the Grievant told her that she had to make sure that her
son went 1o school every dey. As s result the Grievant had to be

| home. The Grievent further stated that her husband worked the swing



shift and in effect could not be at home with their son. Shanks then
proceeded to tell her that she would have 1o file the appropriate leave
papers and she told the Grievent that she would have to submit the
information to Peyton. The Grievant completed the papers and
submitied them to Shanks. Upon reviewing the documents, Shanks
expressed surprise because the Grievant requested ninety (90) days of
leave to begin the following day on September 3, 1957. As a result,
Shanks told the Grievant that it usually takes more time for the leave
to be approved. In fact, she sdded that epproval tokes & couple of
weeks since Peyton submits his recommendation io Columbus. She
added that Peyton mag have some questions tonterning the
informetion that Shanks communicates to him  In any event, Shanks
told the Grievant that Peyton mekes the decision snd she said, "don't
do angihing until 1 get back to you"  Shanks added “* *don't leave
tomorrow, don't do anything until | get back o you". The Grievnt soid,
“Okay”. Shenks acknowledged that she could heve told the Grievant
that she would get back to her by the end of the day

Peyton, according to Shenks, did not return to the office on
September 2. Shanks went “somewhere o a garage iater on during the
gay and she went on vacation September 3 and September 4" Bef ore
leaving the office Shanks said that she wrote o note to Feyton

attached it to the request for ieave form, and left the papers on his



desk.

Shanke returned te work on Tuesday, “September 8 or 9°. She
mel with Peyton who tlold her thet the Grievent” took off on
September 3 snd thal "she told off Earl and that she was leaving”.
Shanks went on te sey that she told Peyton thst she sdvised the
Grievant not to do enything untii she heard from her. Shanks said that
Peylon wanted to find out what weas going on and wanted to know why
the Grievant took off the way she did. Shanks conveyed to Peyton the
ressons why the Grievant wented leave. She talked about the
Grievant's need 1o be home to take care of her son. After calling the
Grievant at her home for one (1) week “off and on”, she finally reached

the Grievant and talked lo her.

Shanks testified thst the Grievant never said to her on
Septemer 2 thal her leave constituted an emergency. Mofeover, she
described the Grievant as “agreeable” after she said "don‘t do anything
until you hesr from me*. Sheanks could not recall whether she toid the
Grievani that her leave would be approved; moreover, she did not
recell telling the Grievant that she would be in trouble if she left

without approvea) of her request for lesve.

Berbsro Wilson has been a Highway Worker 2 for three (3) yeers



and is employed in the Luces County Garage. She also serves as o
substitute time keeper, the positien which she occupied on September
2. Wilson testified that when she spoke to the Grievant on September
2 after the Grievant had returned from Bowling Green, she told her
that she had “resigned as of todey”. Wilson replied "you are kidding™.
She went on o state, that she "couldn't believe it". She was "shocked”
by the Grievant's stoetement. She then ssked the Grievant to go to
lunch with her. During Junch the Grievent said that she shouid know
by Friday [September 4] whether her leave had been approved. Wilson
acknowledged that there was some confusion between her. earlier.
comment about resigning and what the Grievant said guring lunch.
During lunch according to Wilson, the Grievent disclosed that her
son’s problems were causing her to leave. Wilson added that she was

familiar with her son's problems.

The Union’'s Case:

The Grieven! explained her reasons for requesting three {3)
months leove witheul pay. She indicated that her son had been "very
11" and in & trestment center. Because he was chemically dependent,
she was advised when her son left “Tennyson Center” that there
should be family counseling. Moreaver, in lste August she was

informed thet her son had been expelled from school and was unahle
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o attend any public school. In addition, her son had been arrested in
August for being drunk and disorderly. Since she mskes less money
than her husband, ihe Grievani decided to reguest personal leave. By
deing so, she realized it would be & financial burden for the family
bul still hoid the family together. She decided to request personal
leave for ninety (90) days to see how things would turn out. She went
on 1o say that she feitl thet she had to be home every dey because her
son needed her o be there every day. She added, that her son would

have parties and things would be stolen from her home.

-The G}'ievant 'ex_blained her “problem” with the insurance
company. She indiceted that the insurance policy will not cover her
son's slay &t the treatment center for longer than two (2) weeks. As
a result, her son wes released afler two (2) weeks ot the treatment

center and she wished to be home with him.

The Grievant indicated that on September 1 she requested
ninety {90) days leave from Eerl who ssid that he would call Shenks
and make an appointment. She related to Ear) the prablems that she
had with her son. She indicated thst he knew about {he Grievani's
son’s treatment at the Tennyson Center for chemically dependent
persons. The Grievant stated that she told Earl that her Jeave was an

emergency leave and must be effective immediately so she could take
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-care of her son. During the drive to Bowling Green on September 2,
the Grievant testified that she discussed with Earl her son's chemical
dependence and her need tol remain at home. The Grievsnt confirmed
thet Earl suggested that his brother might be of some assistance and
provided her with his name and telephone number. The Grievant
indiceled that at the District Office she “chatied” with Shanks about
her son and the reasons for her request for personsl leave. She filled
out some personnel papers and signed some insurence documents. The
Grievant testified that Shanks told her thet she would get back to her
later that dey, “one way or the other™. During the trip back to Toledo
the Grievant told Earl that she had filled out papers for leave which

was 10 be effective the next day.

The Grievant confirmed that she went to lunch with Wilson on
September 2. According to the Grievant she told Wilson that she
went to Bowling Green to fill out papers. Her son and his illness were
discussed during lunch in addition o her need for personal leave. The

Grievant denied that she told Wilson that she going to quit.

The Grievani testified that received one (1) call from Shanks
within one (1) week after she had met with her on Seplember 2.
According to the Grievsnt Shanks asked her "what's going on?”  The

Grievant testified thet in her discussion with Shanks she denied she
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.Jelled and screamed at Earl.

The Grievant said that on September 2, she asked Earl for keys
to the back room. She had no other discussion or conversation with
Ear] during the day end she left at "quitling time” which was 4:60
p.ro. The Grievant siso denied thet Earl told her to report to work

the following day.

James R. Henley, Union Steward. went to the Grievent's home
on December 12, 1987 to assist her in filling out the grievance form
and 6 "'Gri-;evancé_'Prep _Sheet'. He 7describe,d the conditions at the
Grievent's home @as "chaolic”. He indicated that the Grievant felt
thatl she was losing her family. She was not in control of herself.

~Her son "was on the'run™ and she could not control him. He described

her condition as "being in total siress and outraged™

Henley testified thal aimost everyone at the garsge knew of
the Grievant's problems. Moreover, the Grievant felt that she was an
unesfe worker because she was under siress. She communicaied her

anxieties to Henley almost one (1) month before she requested leave.

Henley said that the Grievanl lalked to Earl sbout one (1) month

prior to September 2 and told him that she was a hazard on the road



with the college kids who were employed during the summer. The
Grievent said that she could not relate to them. Henley said that he
telked sbout the Grievant's stress to Earl around August 2. In
addilion, he teiked to Earl somelime during the second to third week
in September concerning the Grievant's problems. Henley testified
that when the Grievance Prep Sheet was filled out on December 12,
the Grievant told him that she "felt” the leave had been approved.
o K X E X X E %

Earl indicated "UA™ on the Grievant's request for leave form
well into Seplember. Finally, after not hearing from the Grievant,
Eer] 'rquesi_ed' o ﬁré-discipliné- meeting concerning her violalions of
Department policy and rules. The meeting ws held on October 2, 1987.
The State terminated the Grievent effective October 30, 1967,

DISCUSSION

The issue to be resolved in this arbitretion wes jointly

stipulated by the psriies to be as follows:

"Did the Pepartment of Trensportation
discharge Ms. Margsret Burmeister for
just cause in accordance with Article
24 of the Contract? If not, whal shall
the remedy be?”
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|
FINDINGS

Cn September 1, 1987 the Grievent indicated to Earl that she
wished to take an extended lesve becsuse of “family problems®
involving her son who was “chemically dependent™. Although Eerl had
no suthority to approve the request for leave, he arrenged o scheduls
an appointment for her to meel with Shanks of the Personnel
Department in the District Office loceted in Bowling Green on the

following day, Seplember 2, 1967.

During the morning of September 2, Earl drove the Grievant to
the District Office to meet with Shanks. During the one-half hour
drive, the Grievani discussed her son's preblems witlh Earl. 1t should
be noted that the Grievant's family problems were familiar to Earl

and the employees at the Luces County Garage.

Al her meeling with Shanks the Grievant requested three (3)
months teave so that she could be at home. She expressed to Shanks
the neture of her son's problems which included the foliowing: her
son needed her &t home; he had no school to go to inasmuch as he had
been expelled from the 1ast public school that he had atiended: he had

been treated at a center for chemically depengdent persons for two (2)
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weeks and he had been released; the insurance company would not
extend its coverage for the son's ireatment at the center for longer
than two (2) weeks; her son had been arresied for being "drunk™ and
for disorderly conduct; and that her family life, in effect, was
"coming epart”. At her meeting with Shanks, the Grievent signed

gocuments pertaining to her request for leave and "insurance forms”.

Shanks’ testimony was highly credible and trustworthy. When
she noticed on the lesve application form that the Grievant wanted to
begin her leave beginning the following day, on September 3, she was -
surprised”. She then indiceled to the Grievant thet the processing of
leave "takes more lime” snd that Peyton "makes the decision”. |.am
persuaded that Shanks then told the Grievant "don’'t do anything until |
sl back to you" She also told the Grievont “don't lesve
temorrow--don't do anything until | get back 1o you™. The rectrd also
warrants the conclusion that Shanks told the Grievant that she would
get-back to her "by the end of the day” or as the Grievent testified

that she"would get back to me one way or another”.

Afier the Grievant's meeting concluded with Shanks, Earl met
the Grievanl. Since she did not know “anything yet™ about her request
for leave, Earl telked to Shanks while the Grievent went to his

sutomaobile. Shanks told Eerl thet she “did nol know anything yet” and
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that she had to get hold of "German or Peyton™. Earl passed on this

information to the Grievant.

Eorl drove the Grievant 1o the Lucas County Garage. Upon
returning to the garege, contrary to the Grievani's denial that she told
Wilson thet she quit, the evidence supports Wilson's testimony thet
the Grievant told her that she “had resigned today”. Since Wilson was
“shocked” by the Grievent's comment, she suggested that they have
funch. . Wilson had been femiliar with the Grievent's “personsl
nmblerﬁs" \#ith her son. At lunch, the Grievent discussed those
“probiems” with Wilson which were “ceusing her to lesve”. At the
meeting, the Grievanl told Wilson that she should know by Friday
[September 2, fell on @ Wednesdsyl, - whether her leave had been
approved”. | should add that Wilson's testimony was highly credible
| and trustworthyHer statements to Wilson sbout resigning end then
waiting for her leave to be approved, leads me to infer that the
Grievanl wes under grest stress and was confused due to her

| “personal probiems”.

This conclusion is buttressed by the Grievant's outburst at Earl
between 3:30 and 4:00 pm. which occurred afier Earl asked the
Grievant if she had heard snything from Personnel. Since Personnel

had not contacted her Earl called Shanks who 1old him that “no one has
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been here” and thal she did not know whelher the lesve would be
approved until she talks to Peyton or German. when Earl toid the
Grievant what Shanks teld him, she said, "! do not give a god damn”
and "l do not give & fuck and that is all there is to it". Earl then
stoaled that if she “was not reporting to work on the following day,
she should call in because it is better to be UA rather than AWOL for
not calling in". He added that calling in is "the lesser of two (2)

evils”

| cannot conclude that the enly time that the Grievant talked to
Earl when they returned from Bowling Green was {0 request a key
to the “back room™. As with the other instances where a conflict of
testimony existed between Earl and the Grievant, | am inclined to
believe tarl. As a witness Ear! demonsirated that he made an effort
to be a friend of the Grievant. On September 2, he drove her to and
from Bowling Green, while she was on the clock. Earl suggesied that
his brother, 8 counselor at a rehabilitetion center for aicoholics could
help her. He suggested ihat she might try the EAP. He was not
obligated to drive the Grievent to Bowling Green, but he did so, 8¢ he
indiceled beceuse "she was o good employee--she tried hard to do o
good job and made an effort to be & good employee”. He added that
"being & friend and & supervisor [he] owed il to her since [he] knew

thot she was having problems”. Earl accompanied the Grievant to
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Shanks' office and took a sincere interest in inquiring about her
request for leave. When the Grievant had nol heard snything from
Shanks during the afternoon of Seplember 2, he took it upon himself
again Lo call Shanks and inguire about the status of her request for
leave.

Despite the Grievant's hostile oulburst on September 2, Earl
checked every day with Personnel to find out whether she hed called.
He talked 1o other employees in the Garage &nd asked whether they
had hesrd from her. His concern for the Grievant's job continued even
after he discovered that __sh_e hed eparently removed her personel
belongings from her locker. in faci, he "carried” the Gi‘ievant as "UA
or “unauthorized absence” rather than "AWOL" to give the Grievant
"time” 1o receive & decision from Bowling Green. Earl's concern is
consistent with his advice to the Grievant on September 2 to cali in
rather than be AWD! es “ihe lesser of {wop {2) evils”; and that if she

was hol coming in, [she) better call in”,

As & cupervisor, Earl demonsirsted extraordinary concern for
the Grievenl and unusus) patience and restraint in dealing with the
her. Indeed, Earl said that he was "hopeful” thal she would return
becouse of "the way" she left work oh September 2, 1987. Earl's
concern for the Grievenl is toc be contrasted with the Grievanl's

motive for denying the language which she used on September 2,
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before leaving work. Accordingly, the record supports the testimony

of Earl.

Turning to Shanks’ testimony, she indicated thel she could have
lold her that she would get back to her by the end of the day on
Seplember 2. Thet fact she did not do so, does not constitule an
implied suthorization for the Grievant to take an extended leave. Nor
does the feilure of Shanks to call the Grievant before 4:00 p.m. on
September 2 constitute o ressonsble hasis for the Grievant 1o believe
that her teave was suthorized. Shanks' statement sbout getting back
1o the Grlevant is consistent with her teslimony that she told the
Grievant not to do anything until she gets back to her: end her

7 statement that she was not to "leave tomorrow”.

It cannot be claimed that the Grievanl wes unawere of the
procedure concerning her request for extended leave in light of the
fact thel she had already depleted the other cateqgories of leave. From
August 16, 1985 through October 10, 1966, the Grievent received a
“UA” on four (4) different occasions. On two (2) of these occasions,
the "UA” was chenged to an "AA". The Grievent was reminded by Earl
of the procedure on September 1 when she requesied the three (3) to
six {6) months leave. He proceeded 1o advise her, "ss in the past”,

that with a UA he would have lo contact the Fersonne! Department.
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Indeed, by treveling to Bowling Green to see Shanks, Lhe Grievant
must have been aware of the p‘rocedure. Moreover, after losing
control of herself during the afterncon of Seplember 2, Ear) again
advised the Grievant thal she “better c8ll in” end teke a UA because it

is “betler than * *AWOL for not calling in".

The evidence is compelling that the Grievant did not hsve
approval from the appropriate officiais 1o go on an extended leave;
furthermore, there was no ressonable basis upon which she
determined that she had approval for such lesve. Support for this
conclusion is also derived from the "Grievance Prep Sheel”, a joint
exhibit, which weas prepared by Henley on December 12, 1987, As part
of the "grievance background”, in his own handwriting, Henley
indicates that the Grievent requested an answer from Shanks by
4:00 pm.” on Seplember 2, to her request for leave. He goes on to
state thal "when 4:.00 came around, Margaret [the Grievant) still didn't
have an answer. Starting the next day, Margaret took off". Thus, in
preparing the “Grievance Prep Sheet", Henley scknowledged that since
the Grievant did not have an snswer from Shanks by 4:00 pm,
"starting the next day, she took of f*. Furthermore, in taking off, the
Grievant wes defisnt, in failing to comply with the instructions of

Shanks and Earl both of whom told her not 1o take off.
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DIRECTIVE No. A-301

Directive No. A-301, dated June 1, 1967, which is issued by the
State contains  "Department of Trasnsportation Disciplinary
Guidelines™. It is undispuled that the "Disciplinery Guidelines” were
posted "in the employees’ bresk room™. There is nothing in the record
to indicate thatl the Grievant was unaware of Directive No. A-301 and
the “Disciplinsry Guidelines”.  Guideline 2 b provides for the
discipline of "suspension” for & first effense of "Willful disobedience
of a direct order by & superior” under the calegory of
"Insubordinatioh". 'Un Se-btembér 2, 1987 Eor) told the Grievani "to be
in [on September 3] or * * {0 call” He repeated that if she wes not
coming in, she "betler call”. The Grievant feiled to csll and also
failed to report for work on September 3. Shanks told the Grievant
that she was not to do anything until she [Shanks) gets back to her.
She added that the Grievant was nol to leave on Seplember 3. The
Grievant defiantly refused to follow direct orders of Earl and Shanks.
Accordingly, the Grievant commitied the offense of insubordination

by her absence from work, beginning September 3, "without calling

in”.
Guideline 16 b calls for “removel” for t{he offense of
“unauthorized absence for 3 days or more”. The evidence warrants the

cenclusion that the Grievant violsted Guideline 16 b.



22

ARTICLE 31--831.01

Article 31, Section 31.01 of the Agreement in relevant part,

provides as follows:

“The  Employer may grant unpaid
leaves of absance to employees upon
request for a period not to exceed one
{1) year. Appropriate reasons for such
leaves may include, but are not
limited to * * family responsibilities
* x> [Emphasis added).

The Union contends that Section 31.01 “strongly suggests” that
the Stete “cannot be erbitrary or capricious in denying leave” for
"family responsibilities”. Furthermore, the State “"should have &

legitimate business resson to turn down s legitimate leave request”.

Section 31.01 confers discretion upon the State to "grant unpaid
lesves of absence to empioyees upon request for a period not to
exceed one (1) year”. The parties underscored their intent by stating
that "[Tlhe Employer may grant unpaid leaves of obsence * **
Moreover, the paragreph in Sectlion 31.01 providing for such discretion
in granting unpaid leaves of sbsence is preceded by three (3)

categories of unpaid leaves of obsence, which the parties indiceted



that the State is required 1o grant to employees. The three (3)
categories are preceded by the phrase: “{The Employer shell grant
unpsid leaves of absence * * for the following reasons”. By utitizing
the word "shall” the three {3) categories of leave are mandalory
which is to be contrasted with the discretionary language used for

unpaid leave for "family responsibilities”.

I would agree that in exercising ils discretion the State is
prohibited from erbitrery or capricious action. Turning to the facts
of the instant cese, the Grievenl's son weas relessed from the -
treatment center on August 16. Thus, on that date, she was aware
that her son would be living at home. The Grievant failed to disclose
why th.e leave was required to begin on Seplember 3 when she first
requested leave on September 1, 1967. She indicéted that during the
last week in Augusi, she decided that she wanied to teke personal
lesve. However, no explaination was offered by the Grievent s to
why leave was required to begin on September 3 when she knew s
eorly as August 16 of her son’s relesse from the treatment center.
Her son was required {o make a court appearance for being "drunk and
disorderiy” during the first week of September. However, the court
appesrance, in and.of ilself does not constitute a sufficient resson

why it was imperative that she take lesve on September 3.
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Shanks referred to an employee handbook entitied "Working for
Ohio”™ which was distributed to all employees in the District in late
1986 or early 1967. The handbook, which covers lesve of absence
without pey provides that such lesve is granted st the "sole
discretion of the State” for @ "period not to exceed six months * ="
To apply for leave, the Section in the handbock indicates that “any
employee must submit “an authorized leave form st Jeast two weeks
in advance, stating the reason for the request”. The Grievant failed to
comply with the sdvance notice requirement without explaining why

such advence notice should not apply to her.

However, what is more 10 the point is that the Grievant failed
to comply with & procedure that is so basic it is entrenched in any
organizetionsi scheme. | have slready estabiished that by failing to
receive an answer from Shanks of her request for extended leave on
Sepiember 2, and as Henley's Grievance Prep Sheet indicated "starting
the next day Margoret [the Grievant) took aff”. Receiving an answer,
even of approvel end not receiving an answer from Bowling Green,
which occurred in this case, ore poles apart. Clesarily, there is
appraval in the former instance; but in the latier, there is none. The
brievent cannol remove the bssic prerogative of management by
assuming thst her leave would be spproved. Neither Earl, nor Shanks

indicoted te her thst she should teke her teave beginning on
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September 3. Indeed, they staled the very opposite. Under Section
2101, whether the Grievant's request for unpaid lesve is granted,
depends upon the exercise of a discretionsry decision by the Stste.
The exercise of such discretion cannot be shori-circuited by the
Grievent making the decision on her own. To sanclion such attion by
an empioyee wouid lead to chaos. To sustain the grievance in this
case would mean thatl any employee for a real or perceived need, does
not have to weil for decisions by supervisors--they can make such
decisions on their own. Rather than belebor the point any further, it
is true that the Slate is prohibited from exercising @ discrelion
which is considered to be arbitrery or capricious. The point to
emphasize is that a discretion must be first exercised before it is
considered arbitrary or capricous. In this case, the Grievant did not

wail for the State to exercise its discretion under Section 31.01.

The Union contends thal the State's processing of the Grievant's
request for leave form was at best, "sloppy” and at its worst,
“negligent”. | disegree. The Grievant failed to explain why she could
not wait untit Fridey, Seplember 4, as she indicated to Wilson, for the
State's decision onﬂher request for leave. Indeed, she could not wait
until the following day, September 3. As | have slready established,
the Grievant failed to indicate why she did not submit her request for

leave earlier than September 2. The employee handbook on "working
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for Ohio” provides for at least two (2) weeks of advance notice for )
six (6) month leave. In light of the circumsiances of this case, |
connot conclude that the State was “sloppy” or "negligent” in
processing the Grievant's request for leave. Whatever delay in
processing the Grievent's request for leave is outweighed by the
Grievant "taking off" because she failed to receive approval by the

Slote before 4:00 p.m. on September 2.

ARTICLE 31 SECTION 31.02

The Union seeks support for its position 'frurn Section 31.02 of
the Agreement, which provides thet "[Tlhe request for leave shall be -
submitted as soon as the need for such & teave is knawn®. Assuming
that the Grievant cemplied -with these terms of Seclion 31.02, she
was termineted for taking leave without obtaining approvel from the
appropriate official of the State, although she wes instructed thst
such approval was necessary; she was not terminated for failing to
submit her “request for leave * * ag gsoon as the need is known".
However, it should be noted thst there is evidgence in the record to
warrant the conclusion that the need for such leave was known {o the

Grievant before September | or 2,1987.

ARTICLE 31 SECTION 31.03
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The Union &lso refers to Section 31.03 of the Agreement which
provides that "[AJuthorizalion for leave shall be promptly furnished 1o
the employee in writing * *" Based upon the extended leave
requested, | cannotl conclude that the failure of the State to provide
"[Aluthorization for or denial of a Jeave of absence” by 4:00 pm. on
September 2 violates the terms of Sectlion 31.03. Consistent with the
employee handbook "Working for Ohio”, Shanks said thst spproval
“usuaily takes & couple of weeks”. She sdded that Peyton may have
some questions on the information that she furnishes to him.
Furthermore, Peyton contscts the Columbus office on the request.
Shanks stated thal she never received s request for extended leave to
5egin on the foliowing day. In any event, the Grievent failed 1o give
the Stete the opportunity te “promptiy” furnish suthorization or

denisal of her request for leave,

ARTICLE 24-SECTION 24.04

Articie 24, Section 24.04 of the Agreement provides for a

pre-discipline meeting. The Section, in relevant part, provides:

¥ *An employee has & right 1o 8
meeting before the imposition of a
suspension or termination. Prior to
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the meeting the employee and his/her
representative shall be informed in
writing of the reasons for the
contemplated discipline and the
possible form of discipline * ¥~

The Union contends thet the Stete's notice of & pre-discipline
meeting is "grossly deficient” because the nolice stated that the
possible form of discipline is “suspension/removal”. The Union
claims that such notice is not ‘mesningful” becsuse it is not
‘reasonably specific. To be mesningful, the Grievant should have
been notified, for exemple, that she was “facing either & minor or

major suspension or termination”.

| disagree with the position of the Union. Section 24.04
requires notice of @ pre-discipline meeling which includes “"the
reasons for the contemplated disciptine snd the "possibie form of
discipline”. Emphasis edded. The word ‘possible” means ¥ *

something thet may or mey not occur.  wepsiers Ninip Neyy

Lajiegiste Lictionery Webster-Merriam, inc., 1986. It is my

judgment that the parties used the word “possible” in Section 24.04
because they realized thet the discipline to be imposed would become
definite, after, rather than before the pre-discipline meeting. | find
that the State did not violete the intent snd mesning of the phrase

“possible form of discipline” contained in Seclion 24.04. Moreover,



there was no evidence of prejudice Lo the Grievanl as & resuit of the

State using the phrase in question.
REMEDY

Article 24, Section 24.0! in relevant pari, provides thatl:
“Disciplinary action shall not be imposed upon an employee except for
just couse”. In eny judgment, the standerd of "just ceuse" requires
that the punishment he reasonable in light of all of the
circumstances”. L7y of Fart/end, 77 LA 820, 826 (Axon, 1981).

The Grievant was first employed by the Ohio Department of
Trensportation on February 11, 1985. During her fourteen (14) months
of employment at the Lucas County Garege, Eerl, described her
aliendence es “fair to good”. However, on August 14, 1987 she
received an oral reprimand or “verba! counselling” from Earl for
"sbuse of sick leave™. 1i should be pointed out that Eorl referred to
the Grievant as & “good employee who tried hard 1o do & good job™

The Grievent has had her shsare of personal misfortunes which
have sffected her employment record and ceused her 1o take leave
beginning September 3,°1987 without obtaining approval from the
- State. Before her employment with the Stote, she underwent serious

surgery which required her to be subjected to chemotlherapy for &
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period of one (1) year. Four {(4) times 8 yesr she is required to have s
check-up, which consistsof a cat scan and "laking medicine”. As o
result of taking medicine snd undergoing the cat scen, she needs time
to “recuperate” which causes her to be absent from work for & few
days seversl limes & year. Prior to September, 1987, the Grievant
was involved in an automobile accident which ceused her to be
disabled for & period of lime. And Ninally, there is her son's
’difﬁculties which led to the evenis in September, 1987. The
Grievant's behavior after returning from Bowling Green on September
2, indiceles that she was under grest stress due to her son's
problems. Her son who is chemically dependent, was released from a
treatment cenler after two (2) weeks: he had been arrested on a
charge of being "drunk and disorderly”; he had been expelled from the
last school that he had atlended; her family life was seriously
disrupted and she was told st the treatment center that il was

imperstive thet she seek "family counselling”.

Her actions on September’] snd 2, 1967, 1 believe, stemmed
from desperstion. On September ] she reguested leave of ninely (90)
geys from Eerl. Since she did not receive an snwer from Bowling
Green during the afternoon of Seplember 2, she blew up at Earl,
apparently emptied her locker, end left work. Her actions were

tantemount to on sbandonment of work, especisliy since she did not



bother o contact Earl or Shanks afler Seplember 2, 1967. Earl said
that the Grievent was not agiteted or troubled during the morning of
September 2 but when he told her what Shenks hed said to him, she
“just blew up”. Her inconsisient statements to Wilson about resigning
from work and then waiting for a decision unlil Fridey indicate that
her behavior was erratic. Her actions were also rash, inlemperate

and desperate.

The Grievant's obligations to her employer cannot be ignored.
The State should be oble 1o expect thet its employees have 8 good .
atiendance record, and comply with ils procedures-an.d rulés anﬂ
perform the required work in a satisfactory manner. In the instant
case, the Grievant's maternsal instincis and obligations prevailed over
her obligations to her employer. if & similar predicament occurs in
the future, it can be anticipetled that her role as & mother will agsin
prevail over her obligations as an employee. However, the Grievant is
to be advised thal in light of the outcome of this case, discharge for

"jusi couse” will have far greater support.

Without minimizing the grevity of the Grievent's offense, the
Stete failed to prove by clesr and convincing evidence that the
Grievant was discharged for just couse. Guideline 34 of Directive No.

A-301 provides that a Violation of Section 124.34 of the Ohio Revised



32

Code considers that “[Tlhe severity of the discipline imposed should
reflect the severity of the violetion™ In light of the circumstances
which led the Grievant 1o take leave without approval, the
termination of the Grievent did nol reflect "the severity of the

violation”, by her.

The period thet the Grievant has been out of work is to be
considered e disciplinary suspension. The Grievent is to be reinstated
without back pay.

| | AWARD
| in lighl',u_f--the 6fore'mentioned considerations, the Staie failed
to prove by clesr and convincing evidence thel the Grievant wes

discharged for "just cause”.

The period of time that the Grievant has been oul of work is to
be considered a disciplinary suspension. The Grievent is to be

reinsteled without back pay.

Dated: July 20, 1967 - s AU
Cuyshoga County : ng CDHI%N, Esq
Cleveland, Ohio ‘impartial Arbitrator '
Office and P. 0. Address:
2565 Charney Road
University Heights, Ohio 44118
Telephone: 216-371-2118



