IN THE MATTER OF THE
ARBITRATION BETWEEN

Ohio Department of Rehabilitation
and Correction Grievance No., G87-1120
(Grievant: Caster)

and
Hearing Date:

OCSER, Local 11, AFSCME AFL-CIO January 28, 1988

For the Employer: Greg Trout

For the Union: John T. Porter, Esq.

Present at the Hearing were the following persons: Grievant Henry
Carter, Union Counsel John 7. Porter, Edward Faison, Correction
Officer (ﬁitness by Supoena), Dennis Cowell, Chief Steward; Butch
Wylie, OCSEAR Staff Representative, Brenda Persinger, OCSEA Staff
Representative (Witness), Eric Dahlberg, DRC Superintendent
(Witness), Richard Hall, DRC Labor Relations (Witness), Sgt.
Robert Scott (Witness) and Dpavig Meeker, DRC Unit Manager

(Witness).

Prelimina-v Mzttars

Both parties agreed that +he Arbitrator could “&De the
Proceecings Zor “he scoie purpose ol refreshing her recollec-icn

and or the conéiticn +hat the tapes ghall he destroved when zhs

)=+
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opinion for publicatioh. The Arbitrator revealed a potential
conflict to the parties,.

Both parties waived any objection to the Arbitrator.

The parties stipulated that the matter was properly before
the Arbitrator.

No request for seqguestration of witnesses was requested, All

withesses were sworn,

Issue(s})

The principal issue is whether the removal of the Grievant
was for just cause pursuant to Article § 24.017

Sub Issue (l). May the Arbitrator modify the
termination pursuant to § 24.01 which denies the LZrbitrator
power to modify the termination of an employee who is found
to have “abuéed“ a patient or another in the care or custody
of the State of Ohio?

Sub I=sue (2). Did the State violate the due process
rights of the Grievant when the Grievant was originally
charged with & violation of Rule 10 (horseplay) but
subseguently disciplined for Rule 1238 (Use of excessive

iorce)?
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~Relevant Contract Sections, Administrative Code Sections, Post

Orders, ORC Sections, etc.

§ 24.01 - Standard

Disciplinary action shall not be imposed upon an
employee except for just cause. The Employer has
the burden of proof to establish just cause for any
disciplinary action. 1In cases invelving termination,
if the arbitrator finds that there has been an abuse of
a patient or another in the care or custody of the State
of Ohio, the arbitrator does not have authority to
modify the termination of an employee committing such
abuse. (Emphasis added)

§ 24.02 - Progressive Discipline

§

The Employer will follow the principles of
progressive discipline. Disciplinary action shall be
commensurate with the offense. Disciplinary action
shall include: :

A. Verbal reprimand (with appropriate notation in
employee's file)

B. Written reprimand;

C. Suspension;

D. Termination.

Disciplinary action taken mav not be referred to in
an employee's performance evaluation report. The event
or action giving rise to the disciplinary actien may be
referred to in an employee's performance evaluation
report without indicating the fact that disciplinary
action was taken.

Disciplinary action shall be initiated as soon as
reasonably pessible consistent with the reguirements of
the other provicions of this Ar+ticle. &An arbiz=razter
deciding a discipline grievance must consider =he
timeliness oI the Emplovars' decision to begin the
“isciplinaryv process.

24.04 - Pre-Discipline

An employee shall be entitled to the presence of a
tnion stewar< &t an investigatory interview upon reguesct
and if he/she has rezsonable grounds =o believe that “he
interview may be used o Suppor: disciplinarv action
against nim/ner.

AT empioves REE the rich:t o - meeTing pricr o The
impcsltion ¢ & suspension or tarmination. Tricr —o The
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meeting, the employee and his/her representative shall
be informed in writing of the reasons for the
contemplated discipline ang the possible form of
discipline, No later than at the meeting, the
Employer will provide a list of witnesses to the event

imposing discipline, they shall also be provided to the
Union and the employee. The employer representative
recommending discipline shall be present at the meeting
unless inappropriate or if he/she is legitimately unable
to attend. The Appointing Authority's designee shall
conduct the meeting. The Union and/or the employee
shall be given the opportunity to comment, refute or
rebut. (Emphasis added)

At the discretion of the Employer, in cases where sz
criminal investigation may occur, the pre-discipline
meeting may be delayed until after disposition of the
criminal charges.

S 24.06 - Prior Disciplinary actions

All records relating to oral and/or written
Teprimands will cases to have any force and effect and
will be removed from an employee's personnel file twelve
(12) months after the date of the oral and/or written
Teprimand if there has beepn not other discipline imposed
during the past twelve (12) months,

Records of cther disciplinary action will be removed
from an employee's file under the same conditions as
cral/written reprimands after twenty-four (24) months if
there has been no other Giscipline imposed during the
past twenty-four (24) monthns.

This provision shzll bs aprlied to records placed in
&n emplovee's file Prior to the effective date of this

Agreement,

O.R.C. § 2902.33B(1) and (2)

{B)(1) "Gross zbuse" mezans Knowlingly causing serious
physicel harm =5 2 Pérson by phvsizal conzact with The
person.

(2) "rbuse"™ means knowingly causing physizazl harm
O recklessly fausing seriopus Dhvsiczl ha=m to =
Person bV phveizsl =om-ze- wiZh tne perzon or DV the
inappropriaze use of & phveicel or chemical regtraing,
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medication, or isolation on the person. (Emphasis
added) :

Chapter 5120-%-01(B)(1l)and (B}(2)

(B) As used in this rule and rule 5120-9-02 of the
Administrative Code:

(1) "“Excessive force" means an application of force
which, either by the type of force employed, or the
extent to which such force is employed, exceeds that
force which is reasonably necessary under all the
circumstances surrounding the incident.

{2) "Force" means any violence, compulsion, or
constraint physically exerted by any means upon or
against a person or thing. (Emphasis added)

Chapter 5120-9-01(C)(l), (2), (3), (4), (5), {(6)

(C) There are six general situations in which a
staff member may legally use force against an inmate:

(1) self-defense from an assault by an inmate;

{2} Defense of third persons, such as other
employees, inmates, or visitors, from an assault by an
inmate;’ )

(3) Controlling or subduing an inmate who refuses to
obey prison rules and regulations;

{4) Prevention of crime, such as mzlicious
destruction of state property or priscon riot;

(5) Prevention of escape: ang

(6) Controlling an inmate to prevent self-inflictsd
harm. (Emphasis added)

Chapter 5120-9-01(D)

Force or physical harm to persons shall not be used
as prison punishment. This paragraph shall not be
construed to affect or limi+ *he disciplinary measures
authorized in rules 5120-5-06 and 5120-5-07 of “he )

Ridministrative Code. (Emphasis added)
Chapter 2120-%-C1:(E)

The superintendent, agninistrator, or staff member of
& correctionel institution is azuthorized =o use force,
other than deadly force, when and to the extent he
Teasonably believes that such force is necessary o
enforce the lawful rulies ang regulations ci the
institution and to contrel vielanz behavior.

Chapter 5120-5-01(8E)

Whenever, in the 3udgmen:t of tThe shis: g Dervisor,
any applicetion of Zcorce mav have excesdes “siight
Zozce" as set forth in rulg ZI20-5-02 5 o—hne
Aiministrative Code, a medinszl gxamigation ol the inamaze
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shall be conducted as soon as prac
incident.

Chapter 5120-9-02(a)

ticable following the

The use of force report form, DRC 2000, shall be used

in all institutions.

Chapter 5120-9-02(B), (B)(1l), (BY(2), ¢
A force report shall be filed,
institution at the conclusion of t

B)(3), (B)(4)
prior to leaving the
he employees' work

shift, when one or

more staff members:

(1) Discharges a firearm;
(2) Strikes an inmate with either a part of his body

or with a weapon;

(3) Uses chemical mace on an inmate;

{4} Struggles with an
otherwise exerts physical
inmate. (Emphasis added)

Such report shall give
manner in which force was
force was used throughout

Chapter 5120-9-02(C)

inmate, pushes an inmate or
restraint or control on an

a detailed description of the
vsed and the extent to which
the entire incident.

The associate superintendent of custody shall

decide, after any necegsar

consultations, whether or
investigation pursuant to
All incidents in which an

chemical mace was used, shall be investigated.

vV interviews or

not the incident warrants
paragraph (D) of this rule.
inmate was struck, or where
Also,

all incidents which involved injuriez to-the inmate
or which involved more than slight force shall be

investigated.

Force which does not exceed that degree

of force described in paragraph (B)(4) ¢f this rule is

"slight force."

If the incident is determined <o have been siight
c

force, and does not require investigation pursuan: to
paragraph (D) cf this rule, the zssocizrte superintendent
o custody shall place the use of Zgrce reporti{s) in a
file designated for such DUrpose. {(Imphasis zaded)

ZZ the incident is to b= investigated, <hz zssocizte
superintendent oF custoldy chall ensure thac & physiceal
examination oI the inmate for injuries has besan
conducted. The examination report snell become a
permanent part of the recors.

Cnepter I120-5-02(33, (oY, (ovi 7
(3. The Zclliowing procedures shall be usad ia =zl
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institutions to investigate use of force reports.

{1) The managing officer or his designee shall
appoint a three-person investigating committee, one of
whom shall be from treatment. The committee may include
one correctional officer, but in no case may an cofficer
involved in the incident, or his direct supervisor, be
on the committee. Also, members of the rules infraction
board or the hearing officer who conducted or will be
likely to conduct hearings against the inmate arising
from the same incident in which force was used shall not
be on the three-person investigating committee.
Notwithstanding the foregoing provisions, whenever use
of force by one or more employees results in death of or
serious physical harm to an inmate, or in any case where
the director deems necessary, the director may appoint a
use of force committee, consisting of any three persons
the director may select, which shall perform the
functions of a use of force committee under this rule.

(7) The managing officer or director shall review
the entire record. He may send it back teo the committee
for additional investigation if he feels that this is
necessary. Any additional interviews must zlso be in
writing and signed. Once the managing officer or
Cirector is satisfied that the incident has been
completely investigated, he may either accept or reject
the investigating committee's conclusione. In either
case, if it is determined either that tne emplovese
involved was not justified in using force, or that
excessive force was used, the managing oZficer shall
discipline the employee subject to applicable civil
service regulations or union con=racts. The options
open to the managing officer include both administrative
discipline, such as 2 verbazl or writien reprimang,
suspension without pay, <ransfer, or discharge, and
recommencatien Tor criminal prosecution of =he ste=s
membar. Such recommendaticn shall be mzde <o =ne
C€irector cor his designee,

Pest Order (Loczl Conirel)
L2 200.222 - Procedure, Iamazs & Cell Inspectisons
It 1s the resoonsidilizv of the Loczl Concrol
Supervisor to enifcrce all procedures specified for the
=/C Inmzte and Cell Inspection. Inspecticns zrz o pe
tompleteld every dav, sevan 7)) d&2¥s each week.
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3. All inmates shall b
to policy and procedures be
unlocked. In the event an

e properly secured according
fore any cell doors are
inmate refuses to be

Iy

handcuffed, procedures for movement of a
reluctant/hostile inmate shall be followed.

LC 300.26 - Procedure for Moving a Reluctant/Hostile Inmate
Whenever moving a reluctant/hostile inmate BLWAYS

follow the general security procedure as outlined in the
departmental policy statement listed below regarding
reluctant/hostile inmate/s. The procedures -established
allow for controlling inmate behavior, but also provide
for the safety of the officers and other employees of
the department. The safety and well being of employees
while performing their duties is of utmost importance.

LC 300.261 - General Security Procedure for Moving a
Reluctant/Hostile Inmate
A. Initial Order: Upon receiving an order, or when
judgment dictates that an inmate be moved, the officer/s
shall convey the order to the inmate. He shall specify
to the inmate exactly what is expected and induce the
inmmate to obey the order.

B. Decision to Move Inmzte: When an inmate refuses
to leave a cell (or is otherwise hostile or acting out
in a violent manner) bu: is net seli-zbusing, the
cificer shall contact the Supervisor in charce and
Teport the status of the situation. The officer and
supervisor shall .evaluate the actuzl need or importance
of moving the inmate zt that moment, If it is not
imperative to move the inmare immediately, the inmate
should not be moved until:

1. The situation changes such that immedizte
movement/removzl is necessary, or
2. & plan for moving the immate ie devised which

Teduces the changs cof injury to both the s
and inmate,

NOTE: Uniess a situztion demands immediate soticn
cIZicers shall zlwavs consult the Supervisor in
charge before tzking zction zlone,

C. When Inmzte Movemen:t is Imverz+ive: IZ i+ is
Gecided that inmace movement/removal from a cell is
imperative, every precaution cshoulgd be considsresd to
Teuuce the possibilizv of injury =o st2%f znd inma-=.

The Zollowing guidelines shz )l be Zcllowesl:
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1. Action shall be initiated only after adeguate
_numbers of staff are assembled, The general
Plan of action shall be explaineg to all who
will be assisting. (Emphasis added)

Equipment shall be assembled and a staff member
designated to film the move before any action is
taken,

3. Staff shall pPrepare for and use the minimum
amount of force necessary to control the
inmate/situaticn. Employees shall use
appropriate self defense techniques when
brotecting themselves, Administrative
Regulations 5120~9-02 ang 5120-9-03 shall be
followed.

4. Before acting, a warning shall be issued,
Whenever possible, the inmate shall be verbally
induced to Cooperate,

5. Every effeort shal: be made to induge the inmate
to Cooperate/obey the order without opening the
cell, Several methods may be considered,
incluéing: -

&. Use of high pressure vater hose
b. Use of Chemical/liguid mace

Standarés of Emblovee Conduc+ -

Personal Conduct

4. Brutality, physical violence, or intimidation o=
inmates, parolees, Probationers, furloughees, and/or
their families, by emplovees will npo= be permiztted, neor

] =4 z 3 S Ao e - . & PR S
Wilil force be pceg 2evond tHzs Necessary to subdns
Sin/her. mmDiovess thoulsd -Lgeretand and be Familiar
Ty = T m e m e e m o - - N =N b
WlTn QOnio Zdémin:is “&Tive Code Seczigns 5220-5-01,
T390 bl T ZEA R At e - - v =
-420-5-02, 3220.2 28, ané ndGpi- Perole Rutnericy
- N -— ~ - - - e} - Ty e - - -— =
ZH¥-<€2in 410, which gez: Wit the subject of use of
;o*ﬁc
orse,

= el = + = . o Y = < 5 =

z. 'S5 ©Z obscens o Versallv zbusive iancuage bv

= - - _ . - - ' a-—
S€nolovees towars inmates, paroleeg, probztioners,
- PR “ wri 17 - e e [ o -
~urloughses, or Cihers will no: 5= -O-&ratec. =Implovess
.5 s N - H = - L m e T o- -
will zondas- themselves in = manne- Wilzh will nct be
Semezrning to ~omates, parolesec, TIcbationerg,
-=Ilouchssas, szz2iZ, V-£lTors, zand members CI The
—a e T
oiokliz,



Responsiveness
A. Inattention to duty in a correctional environment
¢an result in escapes, assaults and other incidents,
Therefore, employees are required to remain fully alert
and attentive during duty hours.

"--d/

Rule
Penalty Points for
Each Offense
lst 2n&@ 3rd 4th
No. 10,
Engaging in horseplay, scuffling,
throwing things or initiating,
conducting, or Participating in
demonstrations. 2 3 5
No. 12b,

Use of excessive force without
intent to physically abuse the
inmate, furloughee, parolee or
Probationer. 5

wn

Facts

This situation 2rose at the Ohio State Reformatory at

Mansfield, Ohic. The particelar arez involved is called "Logal

Control."” rmhe Loczl Controil 2r¥ea houses inmates who zre locked in
their cells f£qr Cisciplinary Yeasones. Twp inmates are housed per
ceil. Thnasge “hmates zre zlliowsd OuT ¢ Thaeir celile Zer onliw



stories of the Grievant ang Sgt. Scott, However, the relatively

dispassionate account of the night's activities ang events

the Grievant's accounts which concuyr with Faison's, pfesent the
Arbitrator with a basically clear picture of the facts necessary
to understand the Situation.

A basic job of C.0.'s, as a team, is to inspect all cells,
That evening C.0.'s Faison and the Grievant Proceeded as a team to
inspect 2 & B blocks. They then proceeded to the second floor to
inspect ¢ & p blocks, sgt, Scott remained at the desk, Riter
passing the last cel] (#15) at the end of C block, C.0. Paison
Proceeded to p block. He heard the soungd of loud voices, +%he
exchange of profanity, ang Splashing of water come frem C block.
The Grievant appeared shortly thereafier ang told Faison tha+ "the
gsshole threw water on me* (Grievant's testimony), Fzison noteg
that the Grievant hag Waler spots on his shirt. How the water
came to be thrown is disputed., The Grievant claims +ha=x Inmate
Blake called him to the grill ang Spontaneously threw +<he water,

The inmate claims thas the @Grievan= called him over t0 the &oor =5

Wh=n %he “LMete cams Close, =hs Crlevart Smesne nls hanas
“ogdether zng £rreyed water in =he -mate's fzce. Tnz inma-e
admics throwing & nhal= Sut ¢ weter on =he Grisvant ir
Tetaliazisn, mpe inmate zlaims that the Grievar- iaughed ané szig
"I'll be mzekv, The Grievan= admizts SE&Hing & Sire extingulsher,

-
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did it again, 1'g use the fire extinguisher,

Subsequently, Sgt. Scott inspected the cell block. He
observed water on the floor. as he remembers the night, he
guestioned the inmate who replied "ask your officer. n Sgt. Scott
testified that he questioned the Grievant at this time who
allegedly replied "don't worry I already took care of it." mpg
which Scott replied, "I wish You hadn't told me that." After his
discovery of the water, Sgt. Scott shﬁt off the water to that cell
block, the standarg discipline for a water fight, Atcording to
C.0. Faison, 5gt. Scott oraered the Grievant to get a porter ang
get the water cleaned UP. Scott then left the area to take in the
“count", Apparently at this time, the Srievant proceedegd back %o
C block. While there, Inmate Blake, apparently angered bv the
water shut off, threw tollet water brobably containing urine on
the Grievant, According +o the Grievant's own testimony "I was on
Iiren "Nobody throws Lrine on me" "I was on fire"i

The Grievan+t States that he went immediately tc the phone,

called sg=. Scott, reportegd ths event, ang asked what to &g, The

- i - -— Fal -— = En - = o) - —m — - - - — - -
out., 2ET. E0ott cderniec ~18 Crasr, 2CCTI states that he oo
- . - rap—— . 11 F o= < - ~ 1] — ~ Ey - - B
chs Zrisven-= 2°C b2 rignt dows The Grievan- CL&lme he

e __Ea



.

Testimony by Faison and the use of 3 diagram indicate that to
reach the phohe the b§ck gate had to be unlocked. 7To receive
cuffs from the bPorter the middle ang front gates had to be
unlocked. The stand Pipe with a high pressure hose wzs located
between the front gate ang the middle gate,

The Grievant claimed that his use of the fire extinguisher
was necessary to obey the alleged order from Sgt. Scott., He
claimed that he did not use the hose because the hose reguired two
bersons. ZLastly, he admitted that in his writtep statement he hag

said "I sprayed him (the inmate) to let him know where he wae at, "

The Grievan+t Characterjized these words as "how I felt thep,n
Sgt. Scott stated that he reporteg the incident g his
Superiors who instructed him Lo "write up" the Grievant. Scott
indicated that he did so. The Grievant clzims thas the nigh:t of
the incident he filled ocut various forms about the incident unger
Sgt. Scosirgs supervision, c(C.Q. Faison remembers some forms being
filled ou=z. Sgt. Sco:tt stateg “hat normally forms would be

out but that he does Not remember -hat night. If forme wers

I
§-s
[F})
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2/25/87 and labled "special incident" and checked "other®, fThe
inmate's is also dated 2/27/87. The cell mate's statement is
dated 2/28/87. (Joint Exhibit §3) 2 discipline work sheet dated
2/27/87 was Prepared by Sgt, Scott which alleged a violation of
Rule 10 (horseplay). onp March 9, 1987, a notice of
Pre-disciplinary hearing was sen: to the Grievant. The notice
stated “Such behavior on your part constitutes engaging in
horseplay." onp March 17, 1987, a prewdisciplinary hearing was
held. Subsequently the Administrative Hearing Officer fillea out
a Disciplinary Summary/Recommendation Sheet. The sheet under
Charge states "Rule 10 {amended to Rule l2-B) ang assesses 5.
points. mhe Recommengdation by the Appeinting Authority is fpor
removal because 12h ig @ 5 point offensge which, when coupled with
Previous discipline, Cumulates +o 10 points, the removel
standargd,

Previous discipline wag Jointly introducea:

Hh

Evidence o

6~-1-84 Letter of Reprimang: inattentiveness to duty

§-31-54 3 day SUspension for Sleeping on duty

10-19-3814 5 ¢ay suspension Z0r taking Sécurity kevs Zrom
~LETitution

2-=2¢-853 LetTIer of Reprimzand Tlevinz zhecss WitTh nmates
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the 5 day suspension was appealable.
At the hearing, the following testimony, which the Arbitrator
finds credible ang helpful, was given by each of the persons

named:

Sgt. Scott testifiegd that inmates often threw water ang
sometimes urine on cfficers, He maintained that no policy allowed
the use of a fire extinguisher on anp inmate. Lastly, he described
the appropriate Procedure for removing an inmate from a cell. His
description matched the post order (see above). He indicategd that
force may never be used for retaliation,

David Meeker also testified tha+ inmates threw water, urine

and sometimes feces out ©f cells at officers., He said C.0.'s
should not be shocked nor retaliate bu* rather follow procedurss
(i.e., post orders).

Mr. Hzll, the labor rzlations 0ifip

[}

-
-

handled <he pre-disciplinary nearing. He agreed tha: the originzl

Physically abuse. Hall testified +tnz- Crievant's teszimonv
indicated =hz< Srievant was V2IY 2ngry and reteligess ZJEINDSET Ths
inmate., Eal; acmizzed =haz= N9 Usz—gf-Toroe commizTies was Zcrmed,
Ze sz2ic¢ ne S5ellizyed =h= 88820 w2 thet "ng use oF fsrce repor-s
Had been Zilegn, Haell tharacterized CGrievan-'s Dehavicr zs
"slight force,

Suverinternder— sahlbere ~&stllisd Thazt n= Tezezvel Tn=
Ciscioline == = $_IZ zhzrcz ZE 52l -z Use-ci-Fores cCommittas
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was called for a variety of reasons.
1. The Grievant gig not label the incident "use-of-force".
2. Under the rules, Use-of~-Force Committees are not

required in a1} instances,

Lastly, Dahlberg sald he opted for removal because of the
seriousness of Grievant's behavior which he labeled "abuse"
coupled with the Grievant's past disciplinary record. On crossc
examination, Superintendent stated that ODRC had no written
definition of abuse, that "abuse" was "clear enough for anyone :o
understand, a common term defined in g alc-lona*v " He sz2id he
W&s unaware of any definition of abuse in the Administrative Code

which applieg to ODRC.

o
[N
tt
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Union's pos

1. The Grievan='sg behavior doss Not constitute "abuse"”
under the fsrme ¢l zrz, 22.01 ¢f the contract, so if <he

ITETer Conc_luges moc.licatisn =8 a:p:op:;a:e, B5h2 LEY 2o =g,

- . - - -= ~ - - - - - ~ o

a. “oUuse s delined by the Administrative Code
m~o bl - - - I -— -7 - o - - o

28Cz.z23¢(zy: 2, wiith aprliss Tz 211 ste-s agencisasz

- T s =] - - =" o -
2. ODRC vigla=eg ~ha&pTter II120-%5-Q2 Y nst convening a
- - ~ —— = -— — = - e | = - -
Use-of-Torce “OMIm-.tI22 Ic consiger STlsvant's behavip:r,
= —~— TEIAT m e a A e e T T - —roocoeg o~ nosonT=e TDC‘A:EQ;
- Yo R Vio_ztTsas -l L LTI T Zus Fow-=23 TOLDCEDTE imbed cQ
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did not receive notice of the true charge against him Prior to his
Pre~disciplinary hearing. fThe union claims such a failure of
notice wasg prejudicial.

4. The Grievant's Ciscipline was not Progressive hecause

his cell, and inp that context his behavior wasg reasonable and

appropriate pursuant to Post Orders,

Management's Position

1, Grievant's a&ction constitites “abuse" as defined by the
dlctionary anéd commen RSage; therefors, <he Arbitrztor mucst e.ther

deny or Sustain the grievance but mav not, unge- § 24.01, modify

- T | 3 = 1] - - H
2. Since Grievant's benavicr fell unger slight forcge
= - o = P = = - S .
(3120-9 02iz3(4)), no Usz oI rorce Committes wzs mandztory,
e Ty = - - e T Em ot mmemmane o - e s v oy
< ~“UE processg WZE ncx VoC_&Tel pDsrzuzsa -z 8T8 zllzrcerl
= - TR - T = e e - —_ - - = - - - - - - - -
=CI 8 210 viclzzien WES2 Ths game for a2 o+ <{2) violztlicn anps= ~he
G pees - - Mmoo L ol 1= -,
C-...-Vmi&-. LRy el OO0 —— o 2 ~- Qe —,
A - .- - = - - -— m - - - - S
£, w=2i8VENT nhald rescsived SPO0Th letters of reprimang angd

- Sy e L - - 5 -y U e e - e =
Z8mMegy hnis DEeNEVIoT ST&ngaxrgs, Merzovser .= 2RETRRZILZN oo =
S= ey E oo ) lavasT Af Elai- - e LR e N S -
===, & Seripus -2vz=_ of \‘--'::--_4_._.--":, w&E LnZsr Tn= "MET Zauss
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standard.

5. The Grievant's behavior violated numerouys rhles and was
Premeditated, Moreover, hisg demeanor showed anger and
retaliation. Under 5120-9-01¢D), force can never he used as a

punishment, Grievant's removal was for just cause.

Discussion

The arbitrator will discuss the Arguments in reverse crder.
The Arbitrator finas that, based on the evidence, the Grievanz
used excessive force, i.e., "application of force which, either by
the type of force employed, or the éxtent to which forece is
employed, exceeds that force which ig Teéasonably necessary unger

all the circumstances. Clearlv, <he use ci a fire extinguisher

1y

against an inmzte locked in z cell i crce [5120-9(B)(2)].
Grievan+t clzaims thas the Zorce wzas reasonable and not exrcessive

because hz was carrying
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Arbitrator fipgs that no such orgder wWas civen. 2 close

examination of +he PGSt orders incicates that even iF =re lnmzzte
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of staff are assembled,” "plan of action is explained” and video
equipment obtained, Moreover, the Grievant used a fire
extinguisher., The post orders only permit mace or a high pressure
hose. No manipulation of words can authorize a fire extinguisher,
Lastly, the Grievant's own testimony at the arkitration nearing

both his words ang his manner indicated that he was extremely

The nature of a C.0.'s job is to be subject to various kinds of
unpleasant inmate behavior without retaliation Or use cof force.
The ability to control one's emotions in such a gituation is
crucial to the performance of one's duties,

The Grievant clzimed that his discipline was no: progressive,

-

His last discipline, under the contract, was for sleeping on duty
for which he was Suspended 5 gdave, Sleeping on cuty in a prison
is also 2 serious disci iplinary breach that puts others in danger,
Moreover, while the Grievan+t'sg other Giscipline was DGt under <he
Just cause £tandard, the Grievant admittzd a number_of‘the
behavicre during his testimony. The Arbitrateor concludes thac the

Superintenden: cenid reasonably find +hz: Cismieszl was Troper in

Tos Crievan-'g cizim that hes was Gznlsl dus TICCEEE heceuse
the charoge wze changed Irom viclztigr o= Rule 210 tp Ruls :12i(b)
curing (1 PIEsSume} the midsgt of ~he pre—i;sc;pl_na:y Dearing is
well Zounges. Grievant'sg SUDSIVLECT wWrozTe nip .o Igr "hcrseslavs
the ;:a—d;s:;p;_ra:y dearinz nezicse alleged "nerseznlavt,
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12(b). Given the Grievant's past record, the difference is
significant. 1If found to have violated rule #10, the Grievant
faced a discipline of perhaps a suspension. However, if found to
have violated 12(b) his penalty could be removal. Due process
fairness recuires gz grievant to actuzl notice of the viglation and
its consequences,. Management's claim that no notice of the 12(b)
was required because “the facts were the same” 1is at best
disingeneous. Once management became apprised of the nature of
the behavior (i.e., 12(b)) fairness regquired that the Grievant be
renotified and that the hearing be reconvened. The concept cf
fair notice is basic to the notion of due process. The viclation
of this principzl cannot be overlooked by the Arbitrator.
Moreover, the procedure applied to this Grievant has been
continuously characterized bv "strange" procedural pProdblems. The
"missing" Zforms apparently Zilled ou: by the Grievanz on 2/25/87

have not besen zccounted for. 2 perusel of +he Etez 3 record
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does mandate Paragraph D 1nvest1gatlon in certain cases, e.qg.,

where an inmate is struck, where mace is used, and where more than

slight force was used, Examining § B(1)~(4), the force used does
not fall into (l)-(3) and does not exceed the force in B(4), e.qg.,
the force used was “slight". Wrile a use of force investigztion
might have been wise, the investigation was not required,

The finding of the Arbitrator is that the Grievant did
violate Rule 12(b) and that termination was the appropriate
discipline. However, that conclusion must be mitigated by the
finding that the Employer (ODRC) violated the Grievanz's right to
notice and hence duye process.

Cases arise in the arbitration process where the discipline

impesed is substantively correct but during the disciplinary

Process, the emplover violates procedures. Violations can bz of

three kings: (1) Employer violazes <he explicit precedures cf the
contract, (2) zhe Imployver fails to Zollpow 1ts own rules se=- up

under the contract, ané (3) Imployer violates hasic netions cof
€Esentlal Zzirness., 1In LESessing & procedurzl viclaticn of %he
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nature, a different remedy is appropriate. First, the Arbitrator
does not find that the Grievant was substantially harmed by the
procedural violation. Hence, his termination shall not be
overturned. However, the Arbitrator does wish o ensure future
compliance by ODRC with the essentials cf due process. Therefore,
the Arbitrator awards to the Grievant back pay {(less normal
deductions) for the period from his removal to the date of this
opinion. (See Kaiser Steel Corp., 78 Lab. arb. (BNA) 1B5 189-9p
{1982) Leonard, Arb.)

The Arbitrator finds it unnecessary tec reach the question of®

whether this Case constitutes "abuse" under 24.01 because The

"termination™ itself has not been modified,+
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ievance is denied; terminz+ion ig upheld

date of remgovzl To date of this gward.
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