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IN THE MATTER OF THE .

' ARBITRATION BETWEEN

(;337—432

Department of' Transportation Grievance No. 35-87-D2
and . ) ‘”' Grievant: George Helberg
OCSEA/AFSCME, Local 11 Hearing Date: May 20, 1987

For Ohio Department of Transportations; fRebecca c.JFerguson

For OCSEA: Daniel Smith

Present at the hearing in addition to tﬁe‘Grievent, George
Helberg, his counsel -and counsel for ODOT were chhael Shull
{union steward/thness), Thersa Watson CODOT/witness), Maurice
Buckley (ODOT/WLtness), Gwen Howell (ODOT/observer), Molly |
Forrester (OBM/observer), Kathy Vaughn (OBM/observer), Ellie

‘ Flowers (OCB/observer), Barry Braverman CODOT).-

Preliminary Matters:

The parties agreed that'the Arbitrator was permitted to
record the hearing solely for the purpose of refreshing her memory
at the time of opinion writing. Parties acknowledged that they
understood that the tapes would be destroyed when the decision was
;4.‘,rendered.: Both parties agreed that the Arbitratcr might publish

t
[

the opinion._'



The parties stipulated that the issue was properly before the
Arbitrator. They agreed that at issue was "DID THE DEPARTMENT OF
TRANSPORTATION SUSPEND MR, HELBERG FOR TEN (10) DAYS WITH JUST

CAUSE. IF NOT, WHAT SHALL THE REMEDY BE?" . - .

Contract Seqtionsi

14.04 Unsafe Conditions (Old Contract).

All employees shall report promptly unSafe_conditions to
their supervisors. If the supervisor does not abate the
problem, the matter should then be reported to the
District Safety Supervisor or District Administrative
Assistant. In such event, employees shall not be
disciplined for reporting these matters to these
persons. The District Safety Supervisor or District
Administrative Assistant shall attempt to abate the
problem or will report to the employee .or his
representative in five (5) days or less reasons why the
problem cannot be abated in an expeditious' manner.

14.05 Unsafe Eduipment (Old Contract).

The Employer will not instruct an employee to operate
any equipment which anyone in the exercise of ordinary
care would reasonably know such operation might cause
injury to the employee or anyone else. An employee
shall not be subject to disciplinary action by reason of
his failure or refusal to operate or handle any such
unsafe piece of equipment. In the event that a
disagreement arises between the employee and his
supervisor concerning the question of whether or not a
particular piece of equipment is unsafe, the District
Safety Supervisor shall be notified and the equipment
shall not be operated until the District Safety
Supervisor has inspected said equipment and deemed it
safe for operation. ‘ > ‘ ‘

Employees shall not be disciplined for failure or
refusal to engage in unsafe practices in violation of
applicable Federal, State, local, or departmental safety
laws or regulations. 1In the event that a disagreement
arises between the employee and his supervisor
concerning the question of whether or not a particular
practice is unsafe, the District safety Supervisor shall

ey
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be notified and said practice shall not be resumed
unless the District Safety Supervisor has deemed the
practice safe.

Nothing in this section shall be construed as
preventing an employee from grieving the Safety
Supervisor's decision, , L

11.03 - Unsaferconditions (Current Contract).

All employees shall report promptly unsafe conditions
related to physical plant, tools and equipment to their
supervisor. If the supervisor does not abate the
problem, the matter should then be reported to the
Agency's safety designee. In such event, the employee
shall not be disciplined for reporting these matters to
these persons. The Agency designee shall attempt to
abate the problem or will report to the employee or
his/her representative in five (5) days or less reasons
why the problem cannot be abated in an expeditious
manner. .

No employee shall be required to operate equipment
that any reasonable operator in the exercise. of ordinary
care would know might cause injury to the employee or
anyone else. - An employee shall not be subject to
disciplinary action by reason of his/her failure or
refusal to operate or handle any such unsafe piece of
equipment. - In the event that a disagreement 'arises
between the employee and his/her supervisor concerning
the question of whether or not a particular piece of
equipment is unsafe, the Agency safety designee shall be
notified and the employee shall not be required to
operate_the,equipment_until.the'Agency'safety designee
has inspected said equipment and deemed it safe for
operation.” = e S

An employee shall not be disciplined for a good faith
refusal to engage in an alleged unsafe or dangerous act
or practice which is abnormal to the place of employment
and/or position description:of the employee.: Such a
refusal shall be immediately reported to an Agency
safe;y_designeeﬁfo:_evaluation. _An employee confronted

. withfan'alleged_unsafe'situation must assure the health

' ~and safety of a person entrusted to his/her care or for

 whom he/she is responsible ‘and the general public by
performing his/her duties according to Agency policies
and procedures before refusing to perform an alleged
upsafe or dangerous act or practice pursuant to this
seqt%on;::p=' fo S e
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Nothing-in this Section shall be construed as
preventing an employee from grieving the safety
designee's-decision. S ' _ o

§ 24.02 - Progressive Discipline‘~f

The Employer will follow the principles of
progressive discipline. Disciplinaryaction shall be
commensurate with the offense. Disciplinary action
shall include: : - o I ;

'A. Verbal reprimand (with appropriate notation in
o employee's file); . AR .

B. Written reprimand; -

C. Suspension; '

D. Termination.

pDisciplinary action taken may not be referred to in
an employee's performance evaluation report. The event
or action giving rise to the disciplinary action may be
referred to in an employee's performance evaluation
report without indicating the fact that disciplinary
action was taken. : :

Disciplinary action shall be initiated as soon as
reasonably possible consistent with the requirements of
the other provisions of this Article, An arbitrator
deciding a discipline grievance must consider the
timeliness of the Employer's decision to begin the
disciplinary process.

§ 24.05 - Imposition of Discipline .

. The Agency Head or, in the absence of the Agency
Head, the Acting Agency Head shall make a final decision
on the recommended disciplinary action as soon as

. reasonably possible but no more than forty-five (45)
days after the conclusion of the prediscipline meeting.
At the discretion of the Employer, the forty-five (45)
day requirement will not apply in cases where a criminal
investigation may occur and the Employer decides not to

- make a decision on the discipline until after
disposition of the criminal charges.

The employee and/or union. representative may submit a
. written presentation to the Agency Head or Acting Agency
Head. S I . ‘ = '

If a final decision is made to imposé discipline, the
employee and Union shall be notified in writing. Once



the employee has received written notification of the
final decision to impose discipline, the disciplinary
action shall not be increased.

Disciplinary measures 1mposed‘shall be reasonable and
commensurate with the offense and shall not be used -
solely for punishment,

The Employer will not impose discipline in the
presence of other employees, clients, residents, inmates
or the public except in extraordinary situations which
pose a serious, immediate threat to the safety, health
or well-being of others.

An employee-may be placed on administrative leave or
reassigned while an investigation is being conducted,
except in cases of alleged abuse of patients or others
in the care or custody of the State of Ohio the employee
may be reassigned only if he/she agrees to the
reassignment.

§ 24.06 - Prior Disciplinary Actions

" All records relating to oral and/or written
reprimands will cease to have any force and effect and
will be removed from an employee's personnel file twelve
(12) months after the date of the oral and/or written
reprimand if there has been no other discipline imposed
during the past twelve (12) months.

'Records of other disciplinary action will be removed
from an - employee s file under the same conditions as
oral/written reprimands after twenty-four (24) months if
there has been no other discipline imposed during the
past twenty—four (24) months.

: ThlS prov;sxon shall be applied to records placed in
an employee's file prior to the effective date of this
Agreement.;;' _
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Stipulated-Facts!:wh‘ff

The parties stipulated to the following facts.
1. The Grievant has worked for the department for fifteen

(15) years. He was hired on Maroh 13, 1972 " He has held his



current classification of Equipment Operator 11 for five (5) years
at the Wood County. Gafage.- : |

2, The Grievant was involved in an accidenf oﬁ'0c£ober 1,
1986 at approximately 11:16 a.m;‘wﬁile‘driving a Statelvag—a;l.

3. The Grievaht was involvediin‘an éqéidenﬁ'on October 27,

1986 at approximately 2:30 p.m. while driving a state truck.
Facts:

The main facts about the accident of October 1, 1986 are not
in issue, The Grievant was dfiving a Vac-All,‘é:large angd - |
cumbersome vehicle, in the left lane of a two-lane highway. On
the back of his truck were flashing lights which directed traffic
to pass on thé‘lgft. Behind the Vac-All, another §tate employee
was driviﬁg a pick u§ truck. The éick-up truck also had a bdard
of flashing lighﬁé directing traffic to the ieft. iThe-Grievant
turned his vehicle out of the right lahe and across the left lane
while attempting a iéft turn across the highway median. His
vehicle was struck bj an oncoming auto'in the left lane, The
driver was injured and his car éeverelf damaged. (See ODOT
Exhibit #1 and.Join£ Exhibiﬁ $6) The Grievant maintains that he
checked his rear viéﬁ mirrors carefﬁily, put on his left turn
siggal, and then turned. The state employee in the pick up truck
~ corroborated (in a k:itten réport placed into evidence) the
Grievant's statemqufﬁﬁat he turned on his left hand signal.

(ODOT Exhibit $1) Héwevar, Grievant claimed to have turned the



signal on a significant time before turning whilelhis fellow
employee indicated that the.signal was on only momentarily before
the accident. (ODOT Exhibit #1 and Joint Exhibit $6) The
Grievant did not turn off the flashingllights which directed
traffic to the left. 'This fact was confirmed in the written
report of the fellow employee, in Grievant 8 testimony, and in the
highway patrol's report. The Grievant_was_cited for 0RC-4511.39
“Change of Course“ Both the injured‘driver and the driver of the
car behind the damaged car claimed in their statement to the
highway patrol. that they saw no. left turn SLgnal and that they did
see the flashing lights directing them to the left.. (Joint
'Exhibit #6) .iu : . ORI

,A-n; An investigation report was made by a Safety Inspector for
;‘ODOT,‘MS. Watson., (ODOT Exhibit #ZA) Ms. Watson testified that

S the accident was "preventable“ and caused by driver: error. ‘In her

i A,

SR report and in her testimony, she indicated that the Grievant

should have l) turned off the flashing light boards 2) turned on

his 51gnal 3) moved to the left lane when traffic was clear and

4) turned L{;gpg

. ! . PO | ! : .
o w;‘- .

. The Grievant claimed he wae not at fault for two reasons.

i ‘|‘¢ i

1. . In a Vac—All, turning could only be accomplished from -

the right lane because of the ewing naaded, and

2, The vehicle wae unsafe beceuee the State. did not put in
extra mirrors and a two way radio 80, that the driver could

communicate with the vehicle following the Vac-All.
The Grievant testified that he had notified various people



including some supervisory personnel and a mechanic about the need
for mirrors and that he was told, from time to tiue, that "they
were working on itt“- At one time, larger mirrors were installed
for a 3 week period. These mirrors were removed by the
manufacturer during a repair session. The erevant on cross
examlnatlon testified that he knew he had a rlght to refuse to
drlve any equlpment which was unsafe.l The‘Grlevant testified that
he attended monthly safety meetings and did hot raice the issue of
the mirrors nor did he file any grievances about the safety of the
Vac-All. The Grievant testified that at the time of the accident
he was the Union Steward and that he was aware of the Safety
Committee and its deslgnee. The Gr;evant said he was unaware of
Form PS-TZ‘used‘for'reporting eafety problems-and had never seen
one, The Grievant said that he drove the Vac—All for long periods
in 1985 and‘1986_regardless_of the lack of mirrors. He testified
that he knew he‘hadﬁto be‘"yery careful® in its operation, |
' Evidence reuealed that eubseQuent to the accident:different
mlrrors and a two way radlo were installed on the Vac-All

Wlth regard to the second accldent, the Grlevant testlfled
that durlng work he had backed a truck up near a guard rail, He
heard a noise but such nozses, he claimed, were common. He did |
not anestzgate nor’ ask anyone else to 1ook - Upon return to base,
the erevant_drove up to the gas pumps., While gasing uo, the
Grievant said that his foreman asked for his “trip sheet" which
the Grievant gave hlu; Nolaccident was recorded on that document.

(ODOT Exhibit #4) The Grievant said that subsequent to turning in



the document, he walhed around the truck end discovered the bent
bumper. He parked the truck and went to his locker. He claims
that he was on his way_to report the‘accident'when his'supervisor
stopped him and asked about the accident; Mr. Buckley from the
safety office testified that he was at the same location as the
Grievant on the day of the incident. Mr. Buckley was there on
potherfbusiness{ Mr.?Buckley testified that he saw a truck at the
‘gas.pumps when he drove in end that he went directly into the
'office.r He testified that Grievant came into the office, handed
to the superVisor a paper which he (Mr. Buckley) believed to be
the trip sheet and that the Grievant made no mention of the
acczdent. Mr. Buckley said he was talking to Grievant S
‘ supervrsor at the time.. Subsequently, another person came and
,wphtold them of the damage.to the truck All three persons then
sought out the Grievant, and he told them he ‘was ‘on his way to
report the damage. Mr. Buckley said that the accmdent should have
been reported to base by radio when it happened ‘and should have
been noted on the trip sheet., On cross-eramination, Mr, Buckley
. said that the Grievant gave the paper to the time keeper, not the
supervisor. The safety report filed by Mr. Buckley does not
indicate when the trip sheet was turned in (ODOT Exhibit 2B) nor
does the report of Mr, Claytor (ODOT Exhibit #3) mention the trip
sheet.‘ The safety report does cite A—306 #9 as a violation. Mr,
Shull testified that bent bumpers were extremely common and that
generally driver 8 were not disciplined for bent bumpers. The

investigation report indicated that no damage was done to the



guardrail. (Joiﬁt Exhibit #6)

The Grievant was given a 10 day suspension as chbined
discipline for both incidents. (Joint Exhibit $4)

For October 1, 1986 his cited violations were from Directive
A-301 |

Item 2: failufe to follow written policies

them 7 carelessness with . . . equipment resulting in
loss, damage, or an unsAfe\éét
Item 19: damage to State ﬁehiclé as a result pf]a failure to
. operéte a vehicie in a éafer’manner:-=

Item 33: violation of one or more of‘the directife of A-306
| For October 27, 1986, his cited violatioh was from Directive
A-301 o o
- Item 33: _violétion_of oné Qr‘more of the_dkfectives of
| 'A-édG, in pa#ticular, |

Item 3: movipé_vio;ation Vhidh}inVolves a minor

| 1,-accideﬁt | . J |

Item 53 _baéking'aécident

ﬂI#émJQ;  failure to'repprt-;p‘a“sﬁperviséf

fItem lo;yifailu:é‘ﬁblréporﬁ_an”aécidént_to proper

authorities (Joint Exhibit #4)

Discussion : o

The Arbitrator f£inds that the empléyer'could reasonably

conclude that the aécident was preventable and was caused by

-10-



driver error. FirSt;‘the Grievant was officially cited. While
not?conclusive,_this,fact is persuasive, Second,_the report by
the safety investigator also concluded'that driver?errOr was the

key.factor.f ThlS report was not conclusive on the issue but again

.- was persuasxve. The key factor was the failure of the Grievant to

r-;turn off the flashing light board before attempting any maneuver,

b}

.;QVWith those boards flashing, the public was 1ikely to obey them and

-aV;unlikely to notice other SLgnals even if they had been made well

St

Vjin advance of any maneuver._ Turning off the flashing boards would

‘ﬁfihave alerted the truck driver in the follow1ng vehicle and, if

'ffdone Wlth reasonable timing before any maneuver, allowed that
{fdriver to turn off the pick up s SLgns.ﬂ This reasonable step

o i :

'ngepended not at all on the presence of larger mirrors or a two way

¥

fradio.r Given Grievant S. testimony that he believed he needed to
be extra careful in this vehicle, the failure to turn off the
large flashing boards constitutes driver error./ The Grievant
seeks to excuse his actions by claimingzthat the vehicle was
unsafe to drive w1thout larger mirrors and a two way radio. By
his own testimony, the Grievant admitted that he knew he could
refuse to‘drive_an unsafe;vehicle.- He admitted numerous
onportunities'to'bringithese hroblems tO“the attention of safety
personnel which he failed to utilize.‘ The Grievant is an employee
of 15 years, was a union offic1al, and a truck driver of 17 years.
Given‘all-these factors, the Arbitrator was unconVinced that the
Grievant‘reallyffelt'the Vac-All was unsafe'to drive., If he

really held such a conclusion, he knowingly'endangered numerous

-]1]l-



persons including himself by failing to utilize the contract as
well as ODOT procedures to abate this situation;f The Arbitrator
finds the accident to have been caused by driver error.

With regard to the second accident,ithe story‘told by the
Grievant was'plausible.and credible.‘ The record shows, and the
Grievant admits, damaging the‘bumper. The testimony adduced from

Mr. Buckley without more was insufficient to'prove'that Grievant

submitted the trip sheet with knowledgehof the accident. Given
the situation as described‘by‘all parties; the Grievant could not
have?expected to hide the damaged humper and failing to report it
once discovered WQuld have'been incredibly foolish Mr, Buckley's
~testimony, while Sincere, Simply was unclear and inconsistent as
'to the sequence of events._ The Arbitrator finds that the Grievant
'did have an aCCident but did not intentionally fail to report it.
We now turn to the question of discipline. The union claims
that the discipline was not progressive and that the discipline
was excesSive.i Section 24 02 of the contract requires
u“progressive discipline“ and requires that the “disciplinary
“action be commensurate With the offensefi: Section 24.05 requires
:that the dlSClpllne be "reascnable,“ “commensurate with the
offense” and "not be used solely for punishment“ : ODOT in
‘ Directive A-301 purports to apply these same principles. The
directive calls for progreSSive constructive discipline“ The
directive states that “diSCiplinary actions should be imposed at
the lowest level pos3ib1e ﬁ . However, the directive notes that

"certain offenses warrant severe disciplinary action on the first

il



offense;“ This scheme;is reiterated on.page 3 of A-301l. The
directire'iayshcut."tYpes" of discipiinary action consistent with
. § 24 02; The dlrectlve says that "fairness and consistent" of
‘ appllcatlon is of equal meortance to ccrrectlon of behav1or.
The unlon has argued that the drsclpline in this case was not
h'progress1ve because a suspension was 1mposed rather than a verbal‘
f:warnlng'or wrltten reprxmand. ThlS argument is not tenable.

fWhlle "steps" of d1s01p11ne can be used in many lnstances, an
‘?employer may reasonably begin with a suspens1on or even removal

: when the severlty of offense merlts such dlsclpllne. Thus, the
dlSClpline is commensurate w1th the offense.; For a serlous
offense, a suspenSLOn is. not only reasonable but well wrthln
standard labor—management practice. :dﬁii

The union- argues that a 10 day suspension ls excessxve and

can only be Justlfied 1f disclpline 1s cumulated for all possible
offenses arising from one 1nc1dent rather than 1mpos1ng discipline
solely for the most serxous offense arxslng from an 1nc1dent and
regardlng 1esser offenses as included Wlthln ‘the most serious
offense. On this argument, the union. is persuasrve. The very
nature of an accldent is liable to glve rlse to a number of rule
violations. To punish for each minor offense within a major
cffense is unfair; On the other hand,'an accident may give rise
to violations which‘essentially speak to uery different problems,
e.dg., one could have a preventable accrdent and also fail to
report it. These two acticns reveal behavxor of a different

character which might falrly glve rise to cumulative discipline.
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To ascertain whether the discipline in this case was
excessive, let us turn to directives'A4301-and A-306. The

acc1dent of 10-1-86 allegedly v101ated these rules (with potential

_dlsc1p11ne 1lsted).i'

a2 3
2cifFa11ure te " Written = - - Suspension ‘Removal
- ‘follow written  reprimand/ B '
.p011c1es .~ ‘'suspension
7 fCareless with . Written - suspension/ Removal
. equipment ., .., reprimand/  ‘removal
~ resulting in, . '‘-suspension = - . -
~ . loss, damage,‘igggi e
'{unsafe act., L
:.[19.fDamage to statefg,17day"- 3 day . 5 day
.~ ".'vehicle as a ‘i suspension "~ suspension - suspension
‘.result of . g e e e e - '
i failure to . .. i ..
- operate a 1
‘vehicle in-a-
' ﬁfsafe manner ~f"
33zjV1olat10n of --jﬂ‘Which sectlons nf A—306 were v1olated were
. ‘one or more .. not spelled out.
© of the . ' The safety. report alleged #4 of A—306 which
. statements ' " 'iis "moving violations that-involve a more
“embodied in . 'serious accident" which specifies a written

§_lll of A-306'  ;repr1qand,or suspenszon of l to 3 days

‘All of these specxfled v101atlons are essentlally derlved from one
lncxdent and one error. The Grievant had no prlor dlSClpllne
within 2 years. (See § 24, 06) No rego;d.exists that this
accident constituted a second offense of‘ahy of the'items. The
most serious diécipline inﬁolved‘for‘any of_the iteﬁs'was a
suspension. 1In thfge_of the iteﬁs,_tbe durétion of the suspension

was not spécified.- R perusal of A-306 indicates that in many

-14-



cases where a suspensxon is mandated, a lst offense is 1-3 days,
2nd LS 3 5 days and a th1rd over 5 days. Given the nature of the
'accldeqt and ODOT's own policles, the Arbltrator finds that a

suspens;on of 3 days was Just.

'f With regara to the accxdent of October 27, 1986, the employer
charged ‘the followxng vlolatlons (w1th potentlal dlSClpllne

enumerated).

A-306
Item 3 o - S |
Moving violation with . Written reprimand 1 day suspension
minor accident ' S AR
backing accident o Written reprimand = 1 day suspension
Item 9 . o S - :
failure to report - : Verbal -reprimand Written reprimand

to a supervisor
Item 10 : o _
- failure to report . Written reprimand 1 day suspension

accident to proper
authorltles

Items 3 and 5 encompass one act. Given the accident of
October 1, 1986, a second offense level is approprlate. A
disciplinary suspension of 1 day is just. Item 9 was not pro#en;
Item 10 had no evidence introduced.

The Arbitratof finds that the Grievant violated various rules
and that discipline was reasonable and warranted. However, the
arbitrator finds that the discipline wae excessive aad not

commensurate with the offense.
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Decision:

Grievance sustained in part, denied in part.

Suspension reduced to 4 days.

Rhonda R. Rivera, Arbitrator
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