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Oon June 23, 1686, the Ohio Department of
(referred to 28 Employer) posted three job vacanclées for bid, d :
bv number a5 positions pCN 50535.0, 50536.0 and 50523.0 1n Medicaid
- Two job vacancy notices were postec,

Administration.

to the

of them togetner.

There

for both posted vacanc

the other tO rthe

second numbered pesition and
d conside

The closing date for b1
but that Grievan

is no dispute
jes within the bidding

period.

Grievant learned py word of mou

not been awasrded any ODE of them and filed his
pugust 21. 1t is as follows:
"Mgmt is in violation of the contract by not advising

step.

appropriately and¢ undertook
to the subsc

1 for promotion 1n 2 timely
ccording to
50533.0C, &

s denisa
ding the job a

Mr. Southard of thi
fashion, and by not awar

Article 28:02 (positions PCN-50536.0,
50535.0). Contract Article(s) and Section{s) includ-
ing but not limited to Art:28:01 and 02. Resolution

Requested that vrhe agency notify all applicants of
final decisions in 2 timely fashion as per ATt 28:01
and that the class of applicants be made whole 1im
everv way, including the agency award the job accord-
ing to ArT 28:02."

On September 19,
~he response conceded that it
to notify in
zance of the Grievance,

"Notwithstanding the failure tO rimely notify the
applicant, he was interviewed for all three positions.
(rievant was given the optlon of three individual
or a single joint interview with regard o the
tnree pesitions and he chose TO proceed with & joint
in-erview., Following said interview each of t
Eiewers independently concluded that in thelr~

views

opinion

larevant] failed to demonstrate that he possessed
the gualifications, education or experience required
to perform the job.

ration was July
t entered appropriate bid

ne inter-

first and third

7.
forms

th later that he had
Grievance on OT about

t+he Emplover responded at the third
had failed to notify Grievant

writing as & general
the Tresponse wWas as follows:

policy.

inter-—

The plain language of Article 28.02. indicactes that job
vacancies shall be awarded " .considering the following
criteria: queliifications, experience, educazion and

work record." The vacancy posting sets forcn 1n summary
form che duties ol the job and identifies state personnel
qualifications. During the interview process, the
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grievant was asked to explain or demonstrate.hoe ?e
heliec~ed that he was cua.ified for the nositionis .
The .€ ma]Cr SROTICTOTIRE ok this area was L€ aupal-
cants inabilitv to maxke & ShOwW1ng regarding the
requirement of "one course in statistics (or one

month experience); or the equivalent. In relatlon

to the job duties, One€ must have the capability tO
"monitor reports toO analvze performance of a program

_.." and to "develop and revise policy...". This

means that one need have the ability an¢ understanding

of statistical techniques used to analvze Medicaid
programs anc 1in addition to have obtained & knowledge

of methodological and research design issues, ORE

should have the ability to depict relevant relazionships,
express them using mathematical terms and evaluate them

for mathematical solutions.

Although the interviewers recognized the grievant has a
long tenure in the area of social services and Medicaid,
those positions have primarily involved the implementa-
tion or interpretation of policy, rather than the analy-
sis, evaluation, formulation or development of program
and fiscal policy. The grievant lacks formal coursework
in statistics and admitted so in the interview. Further-
more, he was unable to demonstrate that any of his quali-
fications, education or experience enabled him to justify
an equivalent to the above required qualification.

In general, the grievant failed to demonstrate that he

had the ability to deal with a large number of variables
and decermine a specific course of actions. In particular,
he fziled to demonstrate either verbally -or in writing

that by virtue of his gqualifications, experience, education
or work record that he could perform t+he fiscal and program
evaluation necessary to initiate tne progran revision or
development process. The grievan:'s response to job re-
lated questions was in parts unclear, and in respcnse LO

at least one question, totally non-responsive. Finally,
the grievant failed to demonstrate that he had the experi-
ence or the ability to conduct planning sessions on medical
assistance programs and come through the process of program
evaluation, problem identification and arrive at and im-
plement solutions. )

Having reviewed a2ll relevant written documents and evaluated
perscnally cdiscussions with 211 relevant parties, the de-
partment has determined +he above statement of facts to be
the major consideration of this grievance.

R R

Second, it is the finding of the department that
iacked the qualifications, educarion and experience necessary
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for Lhese pPOSITIL1ONE, and tnat.‘“ reéd‘éf to 1€ se;o]c
portien of the grievant's claim, +he alleged wronglu
denig. ¢f promoticlh, 00 violianion of the zgreement

occurred.”

On September 18, written notifications of the rejection
: . ,
of Grievant's bids were sent in accorcance with the Emplover's under-
Fal \d T Lo -
taking at the 3rd Step hearing. As to PCRN £0°35,0 and 50536.0, the

pertinent part of the letter is:

"We interviewed a number of people for this position
and have selected the person who we felt was the best
overall candidate. Although you were not selected for
this particular position, we encourage your continued
interest in job opportunities with this department.”

As to PCN 50533.0, it is:

"ye were looking for a very special combination of
qualifications 1in this particular position and unfor-
tunateiy none of the persons intrerviewed were exactly
what we were looking for. 4l1though you were not the one
selected for this position, we encourage your continued
interest in job opportunities with this department.”

Grievant, currently assigned to the Emplover's Bureau
of Surveillance and Utilization Review of the Medicaid Program, has
been emploved by the Emplover for about eight years. He had had a
year and a half immediatelv prior employment in one County government
and earlier employment in the State's Mental Health Department.

in his earlier emplovment with the Emplover, Grievant
was assigned to the WIN Program and made responsible for reviewing
and anealyzing several county budgets for that function, covering a
district embracing several counties. The district to which he wes
assigned was allocated 2 predetermined fund for division among the
counties in the district. Grievant worked with each of the counties,
analyzed the needs of each statistically and monitored the perzior-
mance of each. In that work, he traveled to the various counties,
trained the personnel in each, and responded from time to Time O
questions of theirs and of members of the public. Le also made
speeches about the Program 2s called for.

In his current assignment, Grievnt statisticelly
analvzes Medicaid pavments to providers of service TO recipients,
using a random sample me-nod, adjusting the samp:e omn occasion, in
which latter case he is required to underszand the statistical
consequences of such changes. In those func:tions, nis mathematical
examples had been used by & professor Irom Ohio State University 1in
his training classes with various emplovees of the Zmployer. The
professor was used regularly by the Emplover as 2an expert witness
in legal proceedings and, inr them, he relied on Grievant's statisticel
analyses, among other matters.
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methods and 1s responsible for special tasxs. In addition, ﬁe‘aoos
and subtracts providers from the computer list OF is responf;b;e
f$or tnat function wnen 1t 18 actually gons by others. P;naAny
said he did all aspectis of the job description applicable to nis

position.
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Grievant's current positlon as Management Analvst 3 1s described

in the official Position Description as research and analysis of ex-
isting Bureau cperations, systems and'procedures in order to determlqe
where impreovements are needed; analyzing proposed programs and policies
to determine feasibility of changes; effecting changes in the control
file by means of computer input; preparation of reports based on ‘
changes and updates; dissemination of such reports and recommendations
for improvements in them; research and analyses of data from case
tracking systems for improvement of monitoring; assistance 10 develop-
ment, maintenance and revision of paramelers for determining case
opening priorities, referrals and dispositions; analvsis of case data
status workload for forecasting needs of a wide variety of consumable
office supplies; performance 0f related administrative dutles con-
nected with meetings, information dissemination, record maintenance,
correspondence and reports. The minimum reguirements of the position
are knowledge of (1) management, (2) office practice and procedure,
(3) government structure and process, (&) interviewing, (3) definition
of problems, collection of data, establishment of facts and drawing

of rated conclusions, (&) use of statistical analysis, (7) gathering,
collating and classification of information according to established
methods and (8) handling of sensitive inquiries and contacts with
public and government officials.

Grievant's work had been evaluated in 1983, 1984 and
1985. Tach evaluation showed that he was doing fine work, ranging
between nhighly accurate and excellent in each of the ten categories
in the evaluation form.

Grievant's immediate supervisor, Mr. Sturm, noted
that, from some college courses he had had in statistics, he had
found that Grievant used many of the methods taught. Even with the
courses, he said, it wculd take an individual more than thirty days
to learn thorougnly how to use such methods in the jeb. He said also
that Grievant had made many useful recommendations, freguentiy ex-
cellent ones, and that he can and does make additions to the computer
while it is on line. He expressed the opinion that Grievant could
go much further with supervision and training.

Grievant's first supervisor in the WIN Program, Ms.
Patton, testified that Grievant had done the best work of any of the
job applicants she had had contact with. Snhe confirmed his descrip-
zion of the functions he performed in the WIN District. She said
that he was the only one on the Staff who did not have a Master's
Degree; that it took him a little longer to learn certain things, but
that he then could do them as well as those who held such degree,
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~ne Job Sacancy Fostings were substantiasly simi.ar
for all three positions. ~he one for PCN 50322.0 and 50535.0 des;ribed
chem as: development and revision of policy and procedure for medical
assistance prog;ams based on statutes, regulations and court decisions;
writing program service coverage, limitations and reimbursement're-
quirements; development of formats for or establishment of fegu1rgd
audit trails, development of forms for new programs and modification
of existing ones; monitoring reports to analyze performance Qf a pro-
gram and to detect deficiencies, which analyses are useable in problem
solving and decision making:; consultation with and disseminatlion ?f
interpretations of repulations; knowledge of other areas which relate
to the programs of his bureau, including social service and public
assistance availability, fair hearing procedures, quality of control
systems, data services, claims processing and fiscal procedures; pre-
paration of responses toO proposed federal and state legislation and
regulations, development of Departmental positions on them and recom-
mendations for legislative change.

The Vacancy Notice for the two positions also included
the functions of research of statutes and regulations of the State;
and medical assistance poclicies and statutes of other states.

The Vacancy Notice for PCN 50536.0, however, did not
include the last research requirement but substituted for it a require-
ment for translation of medical assistance regulations into adminis-
trative rules filed under the standards of the Ohioc Administrative
Code. 1In all other respects, the two Vacancy Notcices were the same.

Both Vacancy Notices set out the gualifications Zfor
the job as: "6 courses in management/supervision (or & months ex-

perience); 3 courses in office practices and procedures (or 3 courses (7)

(months) experience);.l course in government (or.l month experience);
1 course in statistics (or 1 month experience}; or equivalent."

The requirement for office practice and procedure
quoted above was stated in one as "3 courses experience’ and the other
as "3 months experience”. The former appears to reflect a clerical
error. (Nc mention of the difference was made at the hearing.)

is stated, Grievant bid on both Vacancy postings, sub-
mitting & written application con a form provided by the Emplover, which
summarized his three employvment positions 1n reverse chronological
order. ©ECach description filled the space availabie on the form in
very small but legible handwriting.

Under the EImplover's procedure, applicants were inter-
viewed by the supervisor or Supervisors of the positions posted. In
these vacancies, three superviscrs were invclved and 21l interviewed
Grievant together after having offered nhim the cpportunity focor separate




1rterviEwSs, wo.IL D€ {elained LElUrE LhE iDLervView, oli€vanl wWas
esked to fill out & questionnalre, involving €ix Or seven guesilions.
Cepending on Tne gueslloner.

The interview lasted three cuarters of an hour to an

hour.

Tach of the interviewers noted down his reactions to
Grievant's interview, each acting separately and without discussion
among them.

Each of the interviewers testified at the hearing,
respectively, Mr. Friedman, Chief of Medicaid Policy and two of his
subordinate supervisocrs, Ms. Schneider, Program Evaluation Administra-
tor and Mr. Blazewicz, Administrator of the Policy Unit.

Mr. Jerome Friedman testified that the Vacancy posting
job descriptions are a general summary of the detailed Position Descrip-
fions. The basic needs of the job, he said, are a combination of
factors recuiring evaluation. He said that he was looking for a per-
son who could implement new methods that become necessary under new
lawz, regulations, etc., such as payment levels for diagnosis and
recalibration ¢f such levels,

Mr., Friedman observed that Grievant did not explain

ré

as fully in the interview about his current job as he had done at the
hearing.

Mr. Friedman said he had questioned Grievant on re-
gression analvsis methods and the Chi Square facter and had come to
the conclusion that he was more acquainted with and did more accounting
tvpes work and auditing than the statistical and evaluative work
required.

He concluded that Grievant didn't have fiscal and
financial znalvsis skills.

On cross examination he said that twe cfi the three
jobs had not been £filled. Apparently, there was scme type of budgetary
realignment. He said¢, also, that he interviewed only the Grievant,
the other two interviewing only those apparently available for the
respective positions each had open at that time, for which they con-
ducted separate interviews, no other joint interviews having been held.

Ee concluded that Grievant lacked capacityv to apply
statistical methods to the work and so lacked statistical qualification.
He acknowledged, however, that he wanted more from an applicant than
the standards set by the Department of Administrative Service and that
he doubted Grievant's capacity to complete the probaticnary period.

He said he had not checked with Grievant's supervisor
as to Grievant's work in the job he was holding at that time. More-
over, he said that, from Grievant's testimony, it appeared that
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"applicant lacks sufficient ski n fiscal/
financial analysis necessary for this position.

Ms. Ssundra Schneider, one of the interviewers as
a supervisor, established that she had a Ph.D degree in Political
Science and currently taught part rime at Ohio State University.

In her questions at the interview, she established
that Grievant was not acquainted with regression analysis or the
Chi Square Factor in statistical methods.

On cross examination, she said that a person willing
to learn and to apply himself could learn the twoc methods quickly, 1in
fact, within two or three months,

Ms. Schneider cummarized her evaluaticon of Grievant
as fcllows:

"The applicant does not have the methodological
and statistical training or background which 1is
required for the position. The position requires
+hat one have a thorough understanding of statis-
tical procedures and that one be able to select
and apply all aspects of the procedure to the
policv problem underT examination. Eased upeon the
applicant's previous experience and training, he
does not have the level of expertise needed for
the position.”

Mr. Frank Blazewicz, the third interviewer, testified
to the wide range of interests outside his unit that those in his
+ were reguired to consider and teo deal with.

s view, Grievant did not have the apility to
adjust to the manifold pressures inveolved.

In his view also, Grievam: fziled to respond to some
of the guestions but tnat he gave answers in a professional manner.
Among other things causing him doubt about Grievant was that the
1gt-er had felt full suppor: of nis work by his supervisor was essen-
tiel for him, although fIrom Mr. RBlzzewicz's viewpoint, that could not
be zssured him. He noted, however, that he had not really noticed
the pcint un:til later.

He said that statistical analysis was not as much
needed in his unit as in the others. Tesencial qualizies reguired,
however, were a devotion to the public good and recognirtion of




slternative CpRroalines luv e Drulaem witho Lo AU1..1Vv LO Ware recom-
mendations of feasible soluticns.
Ee had reviewed Grievant's work recorc, unlike the

others, and had found 3
that, in his opinion, G
job description.

T
:+ to have been a gooc one. He also acknowledged
rievant did meet the gqua.ifications of the

He sa1¢ he had interviewed thirteen or fourteen appli-
cants, boiled them down to three or four and finally hired one, who
nad worked as an assistant to & School Board member and therefore was
acquainted with controversial issues as she had also learned earlier
in the EPA Department, ‘loreover, she had had considerable experience
in consensus builc.ng.

On cross examination, he said that he was primarily
interested in a person with background in choosing between methods
for achieving policy objectives.

His comments about the interview are:

"The applicant did not provide a criteria or
philosophy that would guide him in allocating

scarce resources among services covered by Medicaid
or services for which Medicaid coverage 1s being
sought. A significant portion of the position's
duties involve program evaluation and resource
allocation and a general framework for performing
these tasks is an essential ingredient to periorming
the job."

Orher witnesses for each party tes:tified but primarily
cn procedural matters. One point of controversy concerned the Em=-
plover's acknowledgement at the 3rd Step meeting that Grievant met
rne gualifications for the job. One Union witness testified to that
effect. Tne Emplover chairman at that Step in effect denied having
so stated. The Grievant, himself, indicated that he had no recol-
lection on the matter.

CONTRACT PROVISIONS

ARTICLE 2% -VACANCIZS

§28.01 Job Vacancies

==%When 2z vacency is created by an incumbent employee

leaving the position, and Ihat incumbent is above the

entry level position in the classification series, the
job shall be pcsted at the level in the classiiication
ceries of the leaving emplovee, provided the duties




anc Tesponeibiililies Tremasn Loe San€ . Liler Tihe
emnlovees nave had the oppertunityv 10 Sid for
1stera. transfers or foT promotione, The neeltion
can be reduced in tne classification series.

A iob vacancy <hall be posted for a mipimum of seven

(7) days ¢n designated bullietin boarcs within the
agency at the facilicy where the vacancy exists. Appli-
cants will be notified within thirty (30) days alter the
final filing date of the status of their application.®**

e (02 Awarding the Job (Transfers and Promotions)
Applications will be considered filed timely if they
are received or postmarked mno later than the closing
date listed on the posting. A1l timely filed applications
shall be reviewed considering the following criteria:
qualifications, experience, education and work record.
Where applicants' qualifications are relatively equal
according to the above criteria, the job shall be awarded
to the applicant with the greatest state seniority.

Job vacancies shall be awarded in the following sequential
manner:

4. The ijcb shall first be awarded to an applicant working
at the facility where the vacancy exists in accordance with
the above criteria;

E. If no seiection is made from A above, the job shall bpe
awarded to an applicant working in the agency where the
vacancy exists in accordance with the above criteria;

C. If no selection 1is made from B above, the job shall be
swarded to an applicant working in the bargaining unit in
accordance with the above criteria;

D. If no selection is made from C above, the job may be
swarded by niring a new emplovee.

e mb s mr e gl pie
R RFR R

78,03 Probaticnary Period
Any emplovee awarded a promotion by this process will serve
a probationary pericd of 180 davs. & longer probationary
period meay be served by the emplovee I mutually agreed toO
by the agency and tne Unicn. The agency's decislon LO re-
turn an employee whose perfcrmance 1is unsatisiactory to the
position 1in the clagsification held immediately prior to
promotion shall be grievable. The &p ointing authority
shall, "upcn the emplovee's reguest, return ~he employee tO
2 position in the clzssification held immediately prior to
the promction if there is a position available within the
facility or when such 2 pesition becomes available. Such
equest must be made during the probationary period. 1f
an emplovee I35 returned to a position in the classification
ritle heid prior to the promotion, the emplovee shall

[ ]
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ARTICLE 22 - CAREER ADVANCEMENT

The empiover and the union recognire the problems created
by the lack of career advancement opportunities and pro-
motion through the classification series, and jointly
agree to work through the Professional Committees to en-
hance career advancement and promotional oppertunities.
The parties agree that the concept of career ladders 1is
important in recruiting and retaining professional staff,
and in the delivery of services to the citizens of the
State.

CONTENTIONS OF THE PARTIE )

UNION POSITION

The evidence showed that the Agreement had been
viclated by the Employer. The purpose of the job bidding procedure
in the Agreement is the assurance of fair consideration for promo-
tion. Bid consideration must be fair and be bzased on objective and
demonstrable facts.

In this case, the interviewers' reasons varied for
cheir denizl of the Grievant's bid. In fact, the Implover filled
the job in the same menner it had used before the Agreement became
effective, 1. e., by interviewing everyone who expressed interest,
inside and outside the Department, and choosing the one the inter-
viewers preferred. The evaluation of Grievant ranged from (1) lack
of statistical background to (2) lack of background in the statis-
rical methods that can be learned in Iwo OT three months and cer-
tzinly within the probaticnary period and then to (3) lack of
experience in dealing with diverse forces and adjusting to them.

In factz, Grievant had all of the guelifications
the Employver reguires in its Vacancy posting notice.

Tnetead of choosing a qualified person from within

the Department as the Agreement requires, the Emplover hired 2 perscn

never before emploved in the Deparctment.

I+ must be noted ziso that one of the Emplover wit-
nesses zdmitted that he hadn't realized un:il the nearing that
Grievant had all tne statistical knowliedge he actually hes. Only




one of tne interviewers toox Ine trouble To investigate Lrievant s
werk record and asbilitv by inguiry adaressed to tne records Or LO
Crievanti's CUTTrEnT SUpETV.LSLT.

Grievant should be made whole during the period he
was improperly denied the prometion and should be placed 1n the Jjob
he bid.

EMPLOYER POSITION

The Agreement does not refer to "job" but to "position”,
an entirelv different thing. A "job" covers many "positions"”. Thus,
different standards apply to different positions. Grievant was not
gualified for the positions open.

While Grievant does have the minimum qualifications
for the classification, he doesn't have them for the position.

The Emplover didn't focus on the position alone but
on all factors of the position. Grievant was a technician and wes not
a program developer, the positions involved here.

Finally, it must be noted that the award of & bid for
a position does not depend on qualification alone but on other factors
which the Agreement recites as applicable. The EZmployer did consider
211 of the contractually required factors and arrived at a proper
conclusion. Accordingly, the Grievance should be denied.

DISCUSSION

“he issue here, as noted at the outset, is compliance
with the Agreement. That sets out separate sSets of requirements in
bid consideraticn, which must be ccnsidered alone and then brought
together,

The Agreement reguires in Artilc.e 28 criteria for
promotion through the bidcing procedures, as (1) guelification, (23
experience, (3) education and (&) work recerd. The four are subse-
guently referred to colisctively as "quaiifications'. [(See last
centence, first paragraph of 28.02) and where tae collective "guaeli-
fications" are relativelyv equal, the job is to Dde awarded to the
appliicant with the greatest seniority. That much oI the provision
ceems to be unambiguously clear and intended by the parties to be
foclliowed and complied with.
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H care emp.ovees in dixf-
ferent Departments of the , several of which are
covered bv the same Agreement. The word "agency', which is used

in 28.02, almost certainly means Lepartment 3in light of the contrac-
tual background, coverage and the phrasing describing the prioricy
of classes of bidders for priority of consideration, Thus, the
Agpreement prescribes certain grades or classes of applicants, pre-
scribing priority of consideratlion among them, first being those 1D
the facility, second in the agency OF department, third in the bar-
gaining unit and then fourth outsiders cor new hires,.
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The word "job" has been used above 1in referring to
the object of a bid. The Employer points out correctly that that
object is characterized in the Agreement as a "position" and that
there are many positions within a job category.

while the Emplover accurately describes the point
and the differences in the meanings of the two words, the qualifica-
trions as established by the Personnel Division of the Department of
Administrative Services appear to be the same for all positions in
a job type. Those stated in the Vacancy noctices, for example, for
all three positions copen set out the same set of gqualifications,
(except for the obviously clerical error, noted above, 1in one of the
notices). Thus, the set of qualifications established by proper
legal authority for all three open positions may be vraken as those
contained in the Vacancy notices.

That set of gqualifications Is not necessarily svnon-
vmous with the collective gqualifications referred t¢ in the Agrezment.
As to thne first eliement of the contractual collective guelifications,
however, there is no reason to believe that something different is
contemplated than those set out on the Vacancy notice. ZIndeed, no
other explanation has even been suggested to indicate that qualifi-
cation number one in the collective Term qualification means anvthing
different in & contractual sense. In other words, the collective
term "gqualifications” in the Agreement 1s made up cof the four elements
prescribed therein, of which the element "gualification' is onej it
is the latter that, as far as anyone has suggested and as well as 1t
can be understood in normal parlance, means the qualification pre-
scribed by Administrative Services and summarized in the Vacancy
notices.

The qualifications collectively liszed on the Vacancy
notices are several: (a) management/supervision, (b) office practices
and procedures, (c) knowledge of statistics. 431 are described alter-
natively as courses in the subjects or experience, one course being
equal to one month of experience. in terms of experience, the 2ppli-
cant should have had {a) six months In management/supervision, {b)
three months in office practices and procedures, (c¢) one month 1in
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As to Grievant, the evidence established that he had
experience in supervising others, in office practices and procedures,
in government and in statistics, periods of experience Izr beyond the
minima required in the Vacancy notices. Grievant was not fully in-
formed in all aspects of any one of the areas but he certainly had had
experience in them and, in many cases, gquite detailed experience. It
follows necessarily that Grievant did meet the first criterion of the
contractually collective qualifications for the position.

The second criterion in the Agreement is "experience”.
There is no implicaticn or argument that experience 1n this case re-
ou**os more than the experience *equlred under the first criterion,
"qualificaticn"”, since the ITirst "qualification”" 1is described in terms
of experience. If more is required, it is satisfied by the observation
made above that Grievant's was far longer in each category than the
prescribed minimum.

The third criterion is "education”. Grievant has not
had much formal education in terms of college courses. He has taken
a few short courses after high school, not college type, on some sub-
jects. It is possible that one with greater college training would
rank above him in that particular. There is nothing in the estabd-
lished guidelines for these positions, however, that indicates a need
for colliege training of an intensity that imparts more knowledge than
does the experience he has had. Again, that contractuel requirement
involves something of 2 circuitious character when zpplied here, zl-
though, of course, that wouldn't necessarily be true fvr 2ll positions
or for comparative purposes as between two bidders in the same class.
It can only be concluded that Grievant possessed the minimal educezticnal
background to meet the requirements of the three positions.

ne fourth and finzl criterion of Agreement 1is
"work recorc”. iesre the only formal evaluastions ¢ rlexan:'s work,
covering the last three vears, and the testimony of his current super-
visor and & former one all demonstrate an excellent work record. On
thes criterion, there can be no guestion of Grievant's compliance.

The foregoing demonstrates that Grievant satisiied
the collective gualifications for the positions involved.

As noted above, the Agreement provicdes in 28.02 that
"jeb vacancies" shall be amaraed in the following seguential manner
bv bids, of {(a2) those wizhin the facility, (b) those within the agency
or Department, (c¢) those in the bargaining unit, and (d) by a newly

empiloyed person.
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onlv bidder in either <o appiv for anv one cf the cpen positions.
while senioritv mus: be ceonsidered as hetween two competitive bidders

cf equal qualification, that would appear t¢ come into P
the two fall 1nto the same class.

The Agreement requires that the job must be awarded
to an applicant in the class who meets the gqualificatilons under the
circumstances already discussed. If a senior individual or one with
greater collective qualifications is in a lower class, it would appear
almost impossible for that seniority or quealificaticn ranking to over-
ride the higher class applicant. Otherwise, violence would be done
to the clear phrasing of the various provisions.

I: should be noted that one in a preferred class does
not warrant award of the position or job just because he or she bid
for it, even though it is the only bid in that class. Such bidder
would have te have the required collective qualifications to warrant
consideration of his or her bid. If those qualifications are possessed
bv the bidder, however, the language requires that the job be awarded
to him or her. VWhere two or more in the same cless, however, place
bids, comparison of collective gualifications is in order and perhbaps
seniority.

It has been established that (Grievant possessed more
than the minimum collective qualifications for the positions or jobs
and that he was the only bidder in the two highest classes. On the
face of the matter, he should have been awarded one of the positions.

The interviewers, supervisors cof the posted peositions,
testified somewhat differenzly c¢oncerning Grievanz., One thought he
lacked sufficient statistical knowledge but admitted that Grievant had
more knowledge than he had gathered at the interview. OUne said that
he believed the Grievant met the qualifications for the job. He was
glse the cnly one who checked Grievant's work record independently.
The third fel:t that Grievant lacked statistical knowledge oi regression
analvsis and the Chi Sguare factor, although stating that they could
be learned bv one who applied himself, within twe or tihree months, a
period less than the probationary period. Their views individually
an¢ collectiveiy cannot be accepted as showing lack o the collective
qualifications by Grievant. All indicated, expressly in some cases,
that they were Tteally looking for someone with greater qualifications
rhan those called for in the Vacancy nctices.

Such finding might be inferred s reflection on their
good faith. It wes cbvious in each case, however, that each had charge
cf an importent and taxing function of the Emplover. I

t is to be ex-
pected that each would search for what might be & rare individual to
work in such area, rare in desire, knowledge, aptictuce, eZc., rather
than in generic gualifications. That was made clear Dy one of the
interviewers, and was no doubt shared by the others.



iU 2nutner perspelllice, LIEV wel€e €alll CGHL
he problem of supervisors in every large organizatlon, public or
a salary . Sisced 1 oanother line ¢f
vision, for reasonabie comparabiliitv and falivness wilnlfn oTgpanizat unal
that respect, those here have a somewnat frustrating

problem that, however, is shared by many others. ir opinions or

the bases for them, were not reviewed, apparently, to determine whether
or not thev complied with the Agreement. No fault may properly at-
tach to anv of the three,.
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In light of the foregoing, it must be found that the
Emplover did violate the Agreement when it denied Grievant's bid for

any of the openings posted for bid. Since it violated the Agreement
at the time it rejected Grievant's bids, he must be paid for any loss
of earnings beginning when his bid was rejected In the circumstances

here, where procedures were not fully weorked out under a first time
collective bargaining agreement, the date of the violation may be
taken as the date the Grievance was filed.

It appeared at the hearing that two of the three posi-
ticns had never been filled, probably as a result of budget realloca-
tion, The Grievant is entltled to promotion. If the two are no
longer available, then he must be promoted to the one that continues,
even though it is now filled by an individual hired from outside State
government. The Employer may decide the parc icular course it prefers
to follow depending on the status of the unfilled jobs. If they are
not available for Grievant, then he must be placed in the third.

1, Grievance, filed August 21, 1986, by Grievant,

is herebv uvpheld.
2. “he Emplover, Ohio Department of Human Services,
shall place Crievant in one of the three positions for wnich he
£iled bide, 1. e., PCN 50333.0, 5C325.0 or 50336.0,
3. Grievant shall be placed, as described In parazgraph
2 0f this Award, no later than two weeks following the date oI this
Opinion and Award.
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prescrihed 1n paragrephs O oznd ¥ oof 1tnie Award,
an amount equa.i to the difference 1n wages or sa.ary he actualily
received and the wagpes or salary he would have received had he been
promoted to one of the three positions numbered in paragraph 2 of

this Award.

N

Donald B. Leach
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