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In the Matter of Arbitration
Between

Ohio Civil Service Employees
Association AFSCME Local 11 Case No.: G 86-259
and

Department of Rehabititation and
Correction, State of Ohio
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Appearances: For Ohio Civil Service Employees Association:

Daniel s. smith, Esqg.

Ohioc Civil Service Association, AFSCME Local 11
995 West Goodale Boultevard

Columbus, OH. 43212

For Department of Rehgpi]itation and Correction
Greg Trout, Esg.

Department of Rehabilitation and Correction
1050 Freeway Drive North

Columbus, OH. 43229

Introguction: Pursuant to the procedures of the parties a

hearing was held in this matter on January 21, 1987 before
Harry Grahém_of Beachwooc, OH. At that hearing both parties
were provided complete opportunity to present evidence and
testimony. No post-hearing briefs were filed in this dispute
and the record was dec]afed closed on vanuary 21, 1987.
issue: At the hearing the parties were able to agree upon the
issue 1in dispute between them. That issue is:

Was[}wuumhuri] . removed from his position as

Corrections Officer II for Just cause under the
Collective Bargaining Agreement? If not, what shall the

remedy be?
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ULl nere 18 a GooC deal of agreemenl Delween Lhe Lari et

concerning the facts that give rise to this dispute. The
Grievant, was employed at the Chillicotne
Correctional Institute as a Corrections Officer 1I from March
12, 1867 to the date of his removal, September 3, 1986. fFor
much of that time he worked at a post known as the Armory
Tower. From time to time he was assigned to other positions
within tne institution. He had expressed a preference for
assignment to the Armory Tower some time in the early 1970's,
There 1s no dispute that the Grievant normally worked at the
Armory Tower post.

On Ncvember 2, 1984 the administration of Chillicothe
Correctional Institute (CCI) beca%e aware the Grievant was
not weapons gualified for his post in the Armory Tower. He
was reassigned to a position in the dormitory. He refused to
report for duty as assigned to the dormitory. He left the
premises. As a result he received a two day suspension for
refusing an assignment.

Less than one year later, on August 23, 1985 a simi]ar
incident cccurred. When the Grievani reported to the work he
was informed that he was being assighed to the dormitory for
the day. He again refused to report for duty at the

dormitory. For this refusal he was administered a five day

suspension.

On August 8, 1986 the Grievant reported for work shortly

after 1:00PM, well ahead of his scheduled starting time of



<:00FM. He was given his Culy asscignment tor that Cay Ly
Lieutenant (now Major} Donald Harrington. It placed him at
post 13-2 in A dormitory. Upon learning of this assignment
[édwaéﬂind1cated "I ain’t gonna work tnere. I'1] go home sick,”
E@umnﬁiyhen reguested a meeting with higher authority at CCI A
meeting was then held with Major Hatfield, third in commard
at Chillicothe. No change was made ﬁnEm#ﬂMdg]jOb assignment
for the day. Reference was made to the fact that the Grievant
could go home and fill out a form requesting sick leave. No
indication was provided that it would either be approved or
disapproved. In the course of discussion with Harrington and
Hatfieid the Grievant indicated he could not perform the
duties associated with assignmen% Lo A dormitory. He
indicated that he was experiencing difficulty with his ankile
that restricted his mobility somewhat. He further indicated
that this was not a great problem when he was assigned to the
Armory Tower as he ascended at the start of his shift and
descended at the end of the work day. In contrast, assignment
to A dormitory involved continual movement up and down
stairs. This explanation for his refusal to report for duty
to A dormitory was not accepted by the Grievant's
supervisors. He then completed a request for sick leave form
and left for the day.
ATter review of this incident on September 4, 1888 tThe
Superintendent of the Chillicothe Correctional Institute

and the Director of the Ohio Department of Rehabilitation and



LOrrecilion ceterminec Lo Temove TCYRLnarGe s the Grievant
effective September &, 1986.

A grievance protesting the discharge of the Grievant was
promptly filed. It was processed through the procedure of the
parties. No resolution was had and the parties agree the
grievance is properly before the Arbitrator for resoiut-on on
its merits.

Position of the Emplover: The State points to the fact that

this is the third instance in the past two years in which the
Grievant has refused to carry out a work assignment. In the
two prior instances discipline was administered. The éecond
time the Grievant failed to report to A dormitory duty he
received a five day suspension. ;his followed a two day
suspension approximately one year earlier. Progressive
discipline has occurred in this instance. It has failed to
produce the desired result. Consequently, discharge s
justified in the Employer’s view.

The -job description for Corrections Officer II indicates
in relevant part that officers patrol facilities and escort
residents, No reference is made to accommodating officers
with physical infirmities. Characteristics reguired for the
position inciude "physical fitness and dexterity.” It is
essential for corrections officers toc display the requisite
degree of physical fitness for their tasks. Furthermore, it
is the policy of the Department to rotate pPOSt assignments

every six months. Cfficers must have the physical capacity to



serve 'n all posts. If the Grievant was unavble Lc perform Lhne
duties associated with Correcticns Officer 11 was incumbent
upon him to inform the administration of Chillicothe
Cor;ectiona1 Institute and request sick leave. He did not
do so. Thus, there must be a presumption that when the
Grievant reported for duty on August &, 1986 he was fit and
able to perform the tasks associated with his position. It
was onily -upon being 1nformed of his assignment tc A dormitory
that the Grievant indicated he had physical infirmities that
prevented him from reporting to his assigned post.
The'tmp1oyer points ocut that it has been involved in

continuihngffirmative Action efforts to equalize employment
:
opportunities for male and female Correction Officers. The
Grievént has not been sympathetic to these efforts. This is
manifested by the fact that he has filed an affirmative
actien complaint alleging he was not assigned to the Armory
Tower post in September, 1985 due to an alleged preference
for femaié Collections Officers. This complaint was
dismissed. Other discrﬁmination compiaints filed by the
Grievant were aisc dismissed. They referred to alleged
discr%mination due to handicap. (Employer Exhibits 4 and 5).
It was the consistent position of the Employer that there is
no provision for light duty for Corrections Officers. They
must perform all aspects of the position in order to
faciTitate deployment of Corrections Officers, male and

femalte, throughout the facility. I gﬂwmﬁi@as unable to meet



Lne prveica: requirements of assignment o Dormitory &
August, 1986, ne should nave reguested $ICK ieave, As he did
not do so unti1] after reporting Lo work on Augqust &, 1986 the
Employer was justified in assigning him to duty in A
dormitory. wWhen he failed to report there as instructed,
termination was justified in light ofﬁ;wunn*b;l previous
work history in the opinion of the State.
Position of the Unicn: The Union indicates that from the
inception of his employment with the State the Grievant has
experienced physical problems. A veteran of both Worid war I1I
and Korea, he had surgery in 1951 for an injury incurred in
service in the Korean conflict. He has also experienced &

s
surgery for a hernia repair, catearacts and varicose veins. In
1962 he had a left upper lobectomy inveliving removal of a
portion of his lung. He has arthritis of the spine and
associated nerve difficulty. In May, 1986 he hurt an ankle
for which he was undergoing treatment during the summer of
1986. With this medical history he refused assignment to A
dormitory on August &, 1986 for fear he wouid injure himself.
He was aiso concerned that if he reported to A dormitory he
woulcd be unable to perform the walking up and down stairs
associated with the post. In contrast, he was able to perform
the duties associated with assignment to the Armory Tower as
he climbed the stairs up at the start of the shift and
descended at the end. He was fi1t enough for his normal duties

but not the more strenucus activity associated with A

&



SOrmTLory.

The Unicn strecses that the Grievant nas aimost Twenly
(20) vears of service. To impose a discharge penalty on an
emp]byee with such a term of service when any 1nfraction was
minimal at most is inappropriate the Union insists.

Regular performance evaluations provided to the Grisvant
were satisfactory. They indicated he was performing his tasks
competently. The Grievant had no expectation his continued
employment was in jeopardy when he declined to report to A
dormitory 1in August, 1986. To the contrary, Major Hatfield
toid him to complete a request for sick leave when he left
the faci1iﬁy. He complied with that directive. To discharge a
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20 year employee under those circumstances is inappropriate

the Union insists.

Discussion: The Collective Bargaining Agreement between the

parties at Article 24, Section 24.01 provides that discipline
may-not be impcsed except-for "just cause.” In this instance
the most severe form of i1ndustrial discipline, discharge, was
administered to the Grievant. Given his record of almost
twenty years of service with the State a very high standard
of "just cause” must be met by the Emplover for its action to
withstand neutral scrutiny.

The Grievant had experienced two disciplinary
suspensions in the two year period prior to discharge. Both
were for the same 1nfractéon that provided the impetus for

termination. Notwithstanding this fact, it is clear from the



record that the Grievant considered assignment to the Armory
Tower post to be "his" regular position. The record indicates
that this expectation was reasonable considering the
reguiarity with which he was assigned to that position in his
twenty years of service at Chiliicothe. Given the infrequency
with which he was assigned to other posts there was tacit
recognition by khe Employer that the Armory Tower post was
Bond's. This view of the Grievant's regular post is supported
by reference to his performance evaluations. In the sections
labeled as "Rater’s Comments,” “Reviewer’'s Comments” and
"Appointing Authority Action” on the 1986 form continual
reference is made to his assignment in the Armory Tower. His
regular assignment to that position also represented
acknowledgment oﬂzmau»ﬂglphysicaT difficulties. Despite
these difficulties, the Grievant worked 13-2 in A dormitory
in the past. In August, 198q§f&muféjiongstanding infirmities
were compounded by the injury he was experiencing with his
ankle. His.fai1ure to caT} in sick is readily explainable by
his expectation that.he would be assigned to his normal
duties in the Armory Towér. The State surely does not desire
to be in the position of urging employees to cali in sick
when they are able to perform the duties they perform on a
regular basis.@ﬂ4whkaoected Lo be assigned to the Armory
Tower on August 8, 1986 and reported for duty as scheduled.
Tha(}hwafﬁhad a legitimate expectation of be assigned to

the Armory Tower on August 8, 1986 is indicated by his




performance reviews. (Union Exhibits 3 and «). Thev mavre
centinua’ reference 10 Mg ascianmert e ot Lrmlmy T ower
They also indicate as recently as March 28, 1986 that he
"does an exceptionally good job as Armory Tower officer. He
sets an example that others should follow in this post.
Examination of the numerical ratings given to the Grievant
indicate that he has consistently been ranked by supervision
towards the top on each of the nine (9) factors set forth on
the evaluation instrument. Given this work history of more
than satisfactory performance, plus the twenty years of
service possessed by the Grievant, it must be concluded that
the penalty of discharge is too severe in this instance. It
does nol meet the standard of "just cause” set forth in the
Agreement. *

That observation must be tempered with the
acknowledgment that@}méamrgzbehavior on August 8, 1986 was
unacceptable as well. There 1is no guarantee to him or other
Corrections Officers that they will secure the post they
desire or are normally assigned to each day they report for
duty. The Grievant had no authority to refuse his assignment
n A dormitory. The Emp1oyer has a legitimate expectation
that employees will be'in good enough physical condition so
that they can perform the normal duties associated with their
position.Eﬁ4wa~fihosition was Corrections Officer., He should
have been at work ready to perform the duties of a

Corrections Officer or he should have not reported. By
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dormitory the Grievant was guilty of insuborcination. By his
Own actions he openecd himsel+ to discipline. Some discipline
1S cértain1y warranted. In the absence of a guarantee of
assignment to a specific post. €g. the Armory Tower, the
Grievant must report Lo duty prepared for assignment to gany
post in the facility. Thi%ﬁ;nﬂmibid not do. Furthermore, he
did not heed the well accepted industrial maxim, “work now,
grieve later.” He refused to carry out a legitimate order of
his superior. He cannot escape the consequences of that

refusal.

Award: The grievance is SUSTAINED in part. The discharge 1is

to be reduced to a two week suspe%sion without pay. The
Grievant is to be reinstated to his position as Corrections
Officer II at Chillicothe Correctional Institute. He 18 to

be paid all pay and benefits he would have earned but for
this wrongfuT discharge less any interim earnings and the two
week suspension without pay. The Grievant shall supply the
Employer with such evidence as it may require concerning
income earned from the date of discharge to the date of

reinstatement to employment.
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Signed and dated this S day of February, 1987 at

Beachwood, OH.
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Harry Graham
Arbitrater
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