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ARBITRATION

STATE OF QHIO
and

OEIO HIALTH CARE EMPLOYEES UNION,
DISTRICT 1199, WV/KY/OH, NATIONAL
UNION OF HOSPITAL AND HEALTE CARE
EMPLOYEES, AFL-CIO '

DECISTON AND AWARD

Tne Issuve in this proceeding is whether Grievant

was properly compensated for hours worked on two

2
separate occasions under the call-back provision of

the parties' collective bzargzining agreement.

cliows.
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Briefly, the facts are as
Grievant is e Pharmacisﬁ 1. HhHer regular weork
schedule is Monczy chrough Friday, 8 z.m. o 4:30 p.m.
On June 2%, 1986, a2 Sunday, she was cazlled into werk
and worked ;pproximateiy one hour. She was paid IZor

four hours =zt strezight time. On July 26, & Szturday,

~she was called into work, worked 2.83 hours, and was

peid for 2.E3 hours =zt overtime. She contends that
she should have received six hours of compensatory
time Ior each occesion.
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L0.10 Call Back Fay

When an empiovee is calied into WO K
on other than his/her regularly scheduled
c¢ay and shift, the empiovee will be paid a
minimum cf four (&) hours at his/her
regular rate of pay, either at straight
-ime or overtime in accordance with
Article 22 Hours of Wwork and Overtime,
:f applicable.

22.02 Rate of Overtime Fay

Employees shall receive compensatory
time or overtime pay for authorized work
performed in excess of forty (40) hours
per week. . . .

22.04 Overtime and Cempensatory Time

Over-ime work shall be compensated
zs fcllows: :

L. Hours in zn active pay status In
excess of forty (&0) hours in any ca
week shezll be compenszted at the T&teé O
cne end one-nailf (i) times the regular
vzte of pey for each hour of such Time. . .
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3. in emplovee may elect TO Téke
compensatory time cif in lieu ¢ cash
overtime pavment for hours iIn an active
D2y STtatus mcre Thah ferty (40) nours
in any calendar week. Such cOmpenseIory
-ime shall be granted on & time zné one-

nali (1x) basi
* %* * %* *

T. Tor the purposes of this Article,
active pay stetus i5 defined as the con-
¢i-ions under wnich an employee is eligible
<o receive pay, and includes, but Is mot
“impited to, vacation leave, sick i1eave &nd
perscnel leave




Grievant conTencs thet bécausa che worred 40 hours
during both of the weeks in question, in adcition o
ner call back time, trticle 40.10 of the contract entitles
hey to a minimum of four hours pay at the overtime Trate,
or the equivalent in compensatory time, for each occasion.
The State conceded at the hearing that she should have
been paid four hours at the overtime rate (or the
equivalent in compensatory time) for the Saturcay call
back, but not for the Suncay call back. The State

~ezsons that under Arcicle 22, employees can only be

peid over:ﬁme (or compensatory time) if they have
zlready spent 40 nours of that.celencar week In 2n
sctive pey stetus. s+ cther worcs, o the State the
timing cf the call back is cruciel; if iz occurs before

the emplovee has Deen In actTive tay stetus for 40 nours
guring thet cez:ienceT week. che overtime provisicns el

~he comtract £re noT appiicable, end the emp.oyee IS

o
r

oniy entitled to 2 minimum of four hours &t STTELg
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rime. Here, thereicre, Grievant was concedecly entitie

to be compensazted &T the overiime Tate for the Saturcay

cell back, since she had been in an active pey status ZIcT
L) nours the prececing Moncay ThTOUED Triday. HhHowever,
-he Stzre contends zhat sne is only encitied to four nours
pey at straight time zor -ne Suncay cazll batk, since It




occurred at the begimning of the calencay week, before

che had accumulated <0 heours In en aclive nEY cLatus.
Thig imterpretaticn of the sppLicability v

overtime provisions to a call back situation Is correct.

The contract only provides for overtime for hours in

an active pay status ol more rhan 40 hours in a calendar

<

week. There is no provision for ca ly overtime. Thus,

[N

the overtime provisions of the contract &Te not applicable
in a call baék situazion unless the employee calléd
back has already been in an active pay sStatus for 40
hours during that celendar week. Since Grievant's
Sunday cell back ocevrred 2t the beginning cf the week,
z

before she nad accrued 40 hours In an active pay STatus,
she would not pe entitled to compensztion &t the overzime
razte for the call back time, but eniv fcr the minimum
four hours pay &t strelight time.

Yowever, wne cuesTticn -hHen is wnether the houT
G-ievant worked on Suncay should De zéded To the OIher

hours that she was in active pay status ¢uring the

entitled to overtime for the week. The answer is Yves.

sr=icle 22.04 of the contract states that overtime shall
be pzid for hours in an active pay stetus' in excess
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40 nours per celentar Weex, endé delines

" r - *

s-z-us" &s "the conéiticms under whrhich &n empioyvee




an emplovee is e.igible to receive pay, and inciuces,

but 15 net Limited L0, Vacation Leave. Si(K .eave angd

"3

conszitute "conditions under which an emplovee is

eligible to receive pay."” Thus, absent provisions O

the contrary, these hours should be counted In com-

puting hours worked for purposes of computing overtime.
A review of past decisions supports this inter-

pretation of the contract. For instance, in Hawaiian
P

inezorle Co., Ltd., 30 LA 324 (1958), the contract

provided that work "in excess of 40 straight time
hours in &ny one week shall constitute overtime."

- - & - - - - & - -
Arbizzzter Cotb held :that exmplovees who worked on a2
holiday and on 2 sixth czy cduring the same week were
entitled to overztime for the sixth day as well as

holiday pay, steting (30 LA at 325):

Tcr every inconverience' set forth inm
the Collective Bergeining Agreement
that an emplovee experiences, he Is

to receive g premium payment. Two ci
these "inzcaveniences' zre work pes-
fcrmed on 2 holiday end work pericImed
by any factory employee in excess oI 40
”s::aignt-:zme nours.

Similarly, in Szfewzv Stores, Inc., &5 LA 244 (198€5),
Lrpizrzter Vren held that an emplovee who worked an

extra ol "cif-schecule” day ‘n gééition to ner normel
"

! - - - - -
40 hour week was entitled to rremium pey Zor the 'cIi-

schedule' Cey, end overzime Ior the exira eignt nours

n
1

ersonal leave.' Hours worked durirg a call back obviously
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she 18 entcicled to recover for borh." (&5 A 2L6). ANC
in Tndustrial Ruilding Marerials, iDC., 58 LA 204 (1672,

jtrator Heibling held that employees who were called

to werk prior

ATb

the ng time and who

jr regular starti

Lo

cthen worked more than eight houTs during that day were

entitled to the premium pay provided by the contir ct

and &ls ~cime for

th
H
H

o e

or Teporting TO WOTK early,

P

che resulting extra time worked. Arbitrator eibling's

vezsoning is epplicable here (58 A et 206)

. _ 1: seems clear that [the parties’
collective bargaining agreemenI) Teguires

-

ked De

mMmpodv

premiwm pay IoT ~hese nours wor et
-he regular STaYIIn -=ime in crcer O
compensate IcT the acéitional incoOnVen-
lenmce ¢f & chenge in staTriing TimE and
~-ne TECESSITY TC TEDOTT O work belcre
-ne usuz: £ng TegulaT TIT Such &
Denally pleced on the Implover cannet
be regzrded as pEyment for overtime

v che absence ©I &Ny eXpIesS srovisicn

<= the ccnzreact whieh excludes such

nours paicd &t penalty Tetes Zrom the
czloulzzion of The numbeT of nours worked

each Gezv cT each week fer the purpose

of compuTing OveIriime. ..

. . [Ilt is cleer that the inconvenience
f peing celled o WCTK beicre the regular
end usuzl starting time 1S supszantisll
iZfgverz tren peing Treguired IO wCoTkK

long nouTrs.

Yegve, there 15 NO gxpress srovision in the centract
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circumstances, it must be concluded thnat Gricvanti's
actuzl hours worked cduring the call backs must be
included in computing her time in "active pay status’
for the pu:fose of computing her weekly overtime.

The grievance is granted as set forth above.
The State is directed to compensate Grievant four :
hours 2t the overtime rate (or the ecguivalent in
compensatory time) for the Saturday call back, if

it has no:t alrezdy done so, and to compensite her
]

th

four hours at straight time for the Sunday call
back plus overtime (or the equivezlent in cOmpensatory
-ime) Zfor any hours over 40 worked the week ¢f the

Sundev c2ll back including the actuel hours worked

during the call back.
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COURTY OF FRANKLIN

TiTD OF CHIC



